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CASES 

ARGUED  AND  DECIDED 

AT  NISI   PRIUS, 

IN  K.B. 

AT  THE  SITTINGS  AFTER 

MICHAELMAS  TERM, 
1  W.  IV.    1830. 


ADJOURNED  SITTINGS  AT  WESTMINSTER. 


183a 

FENDAL  V,  MARRIOTT.  *— v— ' 

WjnnuMiTiBf 
Dec.  7. 

GuRNEYf  who  was  for  the  plaintiff  in  this  case,  The  Court 
applied  to  put  off  the  trial  until  the  next  sittings,  offa"u?af  at 
on  the  ground  of  the  absence  of  a  material  witness;  *^®^"*^°5®.-. 
and  stated  the  smallness  of  the   demand,  which  beyond  the 
was  31.  only,  as  a  reason  for  not  adhering,  in  this  ti^,'*on  ac- 
case,  to  the  rule  as  to  the  plaintiff's  having  the  count  of  the 

J     .       -  .  *  ,.  1        a^i    ^  smallnefsof 

record  m  his  own  power,  suggesting  also  that  the  claim,  and 
otherwise  the  plaintiff  would  probably  be  unable,  povert^of  the 
from  poverty,  to  pursue  his  remedy.  plaintiff. 

Lord  Tenterden  C.  J.  said  it  was  important  to 
act  on  the  established  principle  that  the  plaintiff's 
record  is  in  his  own  power,  and  refused  the  appli- 
cation. 

VOL.  II.  B 
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1830. 

w.sT>i.NSTER,  WHITEHEAD  v.  SCOTT. 

Dec.  1 1. 
In  trover  for  a    1  ROVER  for  a  deed. 

written  (loCU-  rry,  I     .     ^./Y,,  ,      .  .  I   .  1       J 

incnt,  the  A  he  plaintiti  s  counsel,  in  proving  his  case,  asked 

plaintiff  may     ^f  ^  witness  the  description  and  contents  of  the 

prove  the  na-  .  ^  ^    ^ 

ture  and  de-     deed  without  Calling  for  it. 

scription  of 

by  secondary  F.  Pollock  for  the  defendant  offered  to  produce 
though^the  *he  deed,  and  contended  that  the  plaintiff  must  put 
defendant        it  in,  though  no  noticc  to  produce  was  necessary. 

ofien  to  pro-  o  jr  y 

duce  it. 

A  party  has  Lord  Tenterden  C.J.    Not  at  all.    They  have 

for^nd  have  ^  right  to  go  on  with  their  case :  you  may  produce 

r^j  a  letter  it  as  your  evidence.     It  was  so  decided  in  a  case 

mand  on  the  before  Sir  James  Mansfield. 

other  party, 

TWMofprov-        A  letter,  said  to  be  a  demand  of  the  deed,  was 

ing  the  de.      called  for  by  the  plaintiff.     F.  Pollock  for  the  de- 
mand, though  /»      1  1 
the  counsel      fondant  refused  to  produce  it,  but  offered  to  admit 

party  offers^o  ^^  demand  and  said  that  the  plaintiff  was  not 
admit  the  de-  entitled  to  put  in  the  letter  for  the  purpose  of 
statement  of  having  his  owu  Statement  of  facts  read,  and  that  he 
StCTiln^ot''  ^^^  known  Lord  Ellenborough  refuse  to  have  a 
evidence  of     party's  own  letters  read  in  such  circumstances. 

the  facts,  but 
only  of  their 

having  been  Lord  Tent£RDEn  C.  J.  The  plaintiff  has  a  right 
toThToUwr  to  have  the  letter  read  as  notice  to  the  defendant. 
*ide.  It  will  not  be  evidence  of  any  statement  in  it,  but 

only  that  the  defendant  was  informed  so.  (d) 

Verdict  for  the  defendant. 

Campbell  and  F.  Kelly  for  the  plaintiff. 

F.  Pollock  and  Tomlinson  for  the  defendant 

(a)  Cotton  V.  James,  1  M.&M.  N.P.C.  273.    Fellotoes  v. 
Williamson  JL  6. 306.     Vacher  v.  Cocks,  ib.  353. 
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18S0. 


ADJOURNED  SITTINGS  IN  LONDON. 


CLARK  the  Younger  v.  CLARK  the  Elder.       Goildhau, 
Assumpsit  by  the  payee  against  the  maker  of  a  Communica- 

.  dons  made  to 

promissory  note.  an  attoraey 

The  defence  was  that  the  note  was  obtained  by  respecting  a 

"^    matter  m  dis- 

fraud;  and  it  was  proposed  to  give  in  evidence,  puteandcon- 
on  the  part  of  the  defendant,  a  conversation  of  the  ^^^i^^^ 
plaintiff  with  an  attorney  whom  he  had  consulted  though  no 

,  Ai»  o    y  cause  was  then 

on  the  transaction.  At  the  time  of  the  convers-  commenced, 
ation  a  dispute  had  arisen  between  the  parties,  but 
no  legal  proceedings  were  pending.  The  plaintiff 
however  consulted  the  attorney,  as  his  attorney, 
as  to  his  rights,  and  put  an  agreement,  one  of  the 
documents  connected  with  the  transaction,  into 
his  hands  to  get  it  stamped.  The  attorney  so 
consulted  was  not  the  plaintiff's  attorney  in  the 
cause. 

F.  Pollock  for  the  plaintiff  objected  to  the 
reception  of  the  evidence.  The  proper  rule  is, 
that  if  the  communication  made  has  any  connec- 
tion with  legal  proceedings,  it  cannot  be  given  in 
evidence.  In  this  case  it  would  come  within  even 
a  stricter  rule ;  for  it  clearly  had  reference  to  an 
action  contemplated,  if  not  actually  commenced. 

Sir  James  Scarlett  and  R.  V.  Richards  for  the 
defendant    Formerly  any  communication   to    a 

B  2 
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1830.  legal  adviser,  even  to  a  conveyancer,  was  ex- 
cluded; but  the  rule  has  since  been  narrowed. 
The  case  of  Williams  v.  MufidiCf  R.  &  M.  N.P.C. 
34.,  confines  the  privilege  to  communications 
relating  to  a  cause  or  suit  existing ;  and  that 
case  has  since  been  acted  on  in  the  Common 
Pleas  (a),  and  in  a  case  in  Ireland.(b)  The  rule 
so  laid  down  is  the  most  reasonable.  Suppose  a 
man  to  employ  an  attorney  about  a  cause  to  en- 
force some  civil  right,  and  that  in  the  course  of 
their  intercourse  he  confesses  some  crime  com- 
mitted by  him,  it  would  be  absurd  to  protect  him 
against  the  consequences  of  such  a  confession. 
The  present  case  is  clearly  within  the  rule  laid 
down  in  Williams  v.  Mundie.  No  cause  was  de- 
pending at  the  time  of  the  communication :  the 
witness  received  no  instructions  as  to  any  cause : 
he  finally,  when  a  cause  was  commenced,  was  not 
the  person  employed  to  conduct  it. 

F.  Pollock  said  that  he  had  heard  Dallas  C.  J. 
express  v^ry  warmly  his  opinion  of  the  necessity  of 
extending  the  privilege  beyond  communications 
made  with  reference  to  a  cause,  (c)  The  rule  cannot 
depend,  at  all  events,  on  the  fact  of  the  attorney 
to  whom  it  is  made  being  afterwards  concerned  in 
the  cause,  or  not ;  if  it  did,  he  might  decline  to  act 
as  attorney  for  the  express  purpose  of  becoming 
a  witness,  and  the  client  might  thus  be  betrayed. 
As  to  the  case  put  of  a  party  confessing  a  crime, 
the  law  is  not  as  stated  on  the  other  side.     If  the 


(fl)  Broad  v.  Pitt,  1  M.  &  M.  N.  P.  C.  233. 

(b)  Cit.  ib.        (c)  See  Cromack  v.  Heathcote^  ^  Bro.  &  B.  4. 
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conversation  is  in  its  nature  professional,  all  that  ISSO. 
the  client  says  must  be  taken  to  be,  in  his  opinion, 
material  to  the  question  on  which  he  consults  his 
legal  adviser ;  and,  if  so,  it  is  to  be  protected. 
There  may  be  many  cases  in  which  it  would  be 
very  expedient  for  him  to  disclose  circumstances  in 
his  life  very  remotely,  or  not  at  all,  connected  with 
the  matter  then  in  dispute.  The  attorney  is  not 
to  determine  whether  the  communication  is  material 
or  not  J  yet,  if  the  conversation  is  not  absolutely 
excluded,  the  decision  of  that  question  must  either 
rest  with  him,  or  the  mischief  must  be  done,  and 
the  evidence  heard,  in  order  to  enable  the  Court  to 
judge  whether  it  is  admissible  or  not. 

Lord  Tenterden  C.  J.  I  think  the  rule  stated 
in  WilUams  v.  Mundie^  as  cited  in  Philtipps  on 
Evidence,  is  narrower  than  that  which  I  am  likely 
to  have  laid  down,  in  this  respect ;  I  think  I  could 
not  have  said  that  it  must  relate  to  matters  com- 
municated strictly  for  the  purpose  of  bringing  an 
action,  or  to  a  cause  actually  existing,  (a)  I  cer- 
tainly have  been  more  inclined  to  restrict  the  privi- 
lege than  many  other  Judges ;  and  I  have  been  so, 
very  much  in  consequence  of  a  cause  to  which  my 
attention  was  drawn  at  a  very  early  period  of  my 
professional  life  (before  I  was  at  the  bar),  which  was 
tried  on  the  Midland  circuit,  and  in  which  Serjt. 
Adair  went  specially  as  counsel.  It  was  an  action 
for  bribery ;  and  on  its  appearing  that  a  witness  who 
was  called  to  prove  conversations  was  the  attorney 

{a)  See  the  judgment  of  Best  C.  J.  in  Broad  v.  Pitty  1  M.  &  M. 
23^.,  where  Lord  Tenterden  s  ruling  in  Williams  v.  Mundie  i^ 
adopted  with  the  same  qualification  as  in  the  principal  case. 
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1830.  of  the  party,  the  Judge  at  once  refused  to  allow 
the  evidence  to  be  gone  into,  and  nonsuited  the 
plaintiff.  The  nonsuit  was  set  aside,  and  a  new 
trial  had,  on  the  ground  that,  though  the  witness 
was  the  defendants  attorney,  the  communication 
was  not  made  to  him  in  his  professional  character. 
Bramwell  v.  Lucas^  2  B.  &  C.  74^-  proceeded  on  the 
same  principle  ;  and  accordingly,  an  attorney  there 
was  held  to  be  at  liberty  to  give  evidence  of  en- 
quiries made  of  him  by  his  client,  as  to  a  mere 
matter  of  fact,  for  that  his  professional  character 
was  not  there  concerned.  Suppose  a  party  to  con- 
sult his  attorney  whether  or  no  he  should  bring  or 
resist  an  action  ;  I  cannot  doubt  that  such  a  com- 
munication would  be  privileged,  though  no  suit 
was  pending  at  the  time.  In  the  present  case  no 
suit  was  pending  at  the  time ;  but  afler  dispute 
had  arisen,  the  plaintiff  consulted  his  attorney  on 
the  subject,  put  documents  into  his  hands,  and 
steps  were  taken  on  them  to  render  them  effectual. 
I  think  that  was  a  communication  made  to  the 
attorney  in  his  professional  character,  with  respect 
to  a  matter  then  in  dispute  and  controversy,  al- 
though no  cause  was  in  existence  with  respect  to 
it :  and  I  think  that  such  a  communication  is  pri- 
vileged. 

The  evidence  was  rejected. 

Verdict  for  the  plaintiff. 

F.  Pollock  and  Justice  for  the  plaintiff. 

Sir  J.  Scarlett  and  R.  V.  Richards  for  the  de- 
fendant. 
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1830. 


REX  V.  ABRAHAM. 

Guildhall^ 
Dec.  14. 

Indictment  for  peijury.  Counsel  are 

The  indictment  stated  that  issue  was  loined  in  a  °<^'  allowed 

^  *'  to  argue  at 

cause  ot  Jacob  v.  Abraham,  and  the  cause  set  down  length  at  Nisi 
for  trial,  and  appointed  for  a  particular  day ;  and  vJiidUy^of  an 
that  the  defendant  in  that  cause,  before  that  day,  indictment, 
made  an  affidavit  before  Lord  Tenter  den  C.  J.,  in  po'^e  of  mduo 
which  he  stated  that  he  had  a  good  defence  to  the  ["^^2^^^*^ 
action,  which  he  would  be  able  to  prove  at  the  try  it. 
trial,  and  that  some  of  the  bills  on  which  it  was 
brought  were  void  for  usury ;  and  it  then  assigned 
perjury  on  these  allegations. 

Before  the  case  was  opened  on  the  part  of 
the  prosecution,  Talfourd  for  the  defendant  sug- 
gested that  the  indictment  was  clearly  bad,  and 
that  the  Court  therefore  would  interfere  to  stop 
the  trial.  The  only  manner  in  which  such  an  affi- 
davit as  that  stated  in  the  indictment  could  be  a 
judicial  proceeding,  or  the  matters  contained  in  it 
become  material,  would  be  upon  an  application  to 
postpone  the  trial  of  the  cause ;  but  the  indictment 
does  not  shew  that  any  such  application  was  made 
or  intended.  The  defect  in  iJ.  v.  Tremeame,  R.  &  M . 
N.  P.  C.  147.,  was  very  much  of  the  same  nature ; 
and  there  the  Court  interfered  in  the  mode  sug- 
gested. 

Lord  Tenterden  C.  J.  It  may  be  convenient 
sometimes  for  counsel  to  suggest  a  point  on  which 
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an  indictment  is  clearly  bad,  to  save  the  time  of 
the  Court ;  but  it  is  not  usual  to  argue  such  mat- 
ters at  length  here,  for  this  is  not  the  time  or  place 
to  discuss  such  disputed  questions.  In  the  present 
case,  it  seems  to  me  that  the  occasion  on  which  the 
affidavit  was  intended  to  be  used  may  be  sufficiently 
collected  from  the  indictment:  at  all  events,  I 
shall  not  stop  the  trial.  If  there  is  any  weight  in 
the  objection,  the  defendant,  if  he  is  convicted, 
will  have  the  benefit  of  it  hereafter. 

Verdict  for  the  crown. 


In  the  ensuing  term  the  defendant  did  not  ap- 
pear when  called  on  to  receive  judgment,  and  his 
recognizances  were  estreated. 

C.  F.  Williams  and  PlaU  for  the  prosecution. 
Talfburd  and  Steer  for  the  defendant 


In  72.  V.  Tremearnef  cited  supra^  and  72.  v.  Hepper^  R.  &  M. 
N.  P.  C.  210.,  the  objections  to  the  form  of  the  indictmenti  on 
which  the  presiding  Judges  refused  to  try  the  casesy  were  not 
suggested  by  counsel,  but  pointed  out  by  the  Court. 


GmDHALL,     SHOTT  and  Another  v.  STREALFIELD  and 

Jjec»  16* 

GREEN. 

Where  one  of  ^ssuMPSiT  on  a  bill  of  exchange  accepted  in  the 
S  a'^^^n!'  name  of  Strealfield  and  Co.,  and  for  goods  sold 
formed  a  third  and  delivered. 

person  of  the 

partnership  of  the  defendants,  reports  of  such  information  by  that  person  are  admissible 

m  evidence,  though  not  made  to  the  plaintiff  or  in  the  presence  of  a  defendant. 
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The  plaintiffs  were  maltsters,  and  had  sold  malt       I8sa 
to  Strealfield  and  Co.;    and  the  question  in  the    shoVt and 
cause  was,  whether  the  defendants  were  partners     ANOTHsa 
at  the  time  when  the  goods  were  sold,  and  the  bill  Strbalfisld 
given  for  them.  andAKomEE. 

Strealfield  and  Johnson  had  carried  on  business 
as  maltsters.  Johnson  went  out  of  partnership, 
and  introduced  Green  to  a  witness  as  Iiis  successor 
in  the  partnership  with  Strealfield^  and  told  the 
witness,  in  Greenes  presence,  that  Strealfield  and 
Green  were  to  carry  on  the  business  together  from 
the  time  of  the  conversation.  The  witness  was 
asked  whether,  after  this  conversation  with  Johnson 
and  Green,  he  reported  that  Strealfield  and  Green 
were  partners. 

Campbell  objected  that  this  was  not  evidence, 
unless  it  was  shewn  the  defendants,  or  one  of  them, 
were  present  when  it  was  reported. 

Lord  Tenterden  C.  J.  I  think  it  is ;  because 
otherwise  it  will  be  said  presently  that  what  was 
said  was  confined  to  the  witness,  and  the  plaintiffs 
could  not  have  acted  on  it 

Verdict  for  the  plaintifl^. 

Sir  J.  Scarlett  and  Miller  for  the  plaintiffs. 
Campbell  and  F.  Kelly  for  the  defendants. 
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1890. 


^^^^^'    EVANS  and  Another  v.  TRUEMAN  and  Others. 

A  party  re-  TaovER  foF  forty  chcsts  of  indigo. 
India  warrants  The  plaintiffs  purchased  the  indigo  in  question 
£°™^fo/  ^^^^itt  and  Co.  While  the  warrants  continued 
monies  ad-  in  the  possessiou  of  Nevitt  and  Co.,  J.  Nevitt^  a 
cMnot  retain '  partner  in  that  house,  pledged  them  with  the  de- 
them,  under  fendants,  who  afterwards  obtained  the  indigo  under 
against  the  *'  them.  The  contract  under  which  the  defendants 
inW)mA^B'  obtained  them  was  not  put  in  evidence  by  either 
circumstances  party,  each  party  requiring  it  to  be  put  in  by  the 
reasonable  Other ;  and  there  was  some  doubt  as  to  the  proof 
known^tiTem  ^^  *^^  Consideration  given.  These  points  however 
not  to  belong  were  reserved  for  the  consideration  of  the  Court  j 
dthough  no^'  and  the  only  question  discussed  at  the  trial  was, 
direct  commu-  whether  the  defendants,  assuming  that  they  had 

nicauon  of  .  .  i         .        n        i 

that  fact  is       givcn  the  ueccssary  consideration  for  the  warrants, 
made  to      .    ^^^^  entitled  to  the  protection  of  the  stat.  6  G.  4. 

c.  94.  s.  2. 

Nevitt  and  Co.  were  brokers  at  Liverpool^  and 
J.  Nevitt  resided  principally  in  London^  and  dealt 
largely  in  indigo,  both  as  broker  and  on  his  own 
account  There  was  some  evidence  tending  each 
way,  on  the  question  whether  the  defendants  had 
reason  to  believe  that  Nevitt  held  the  warrants 
only  as  a  broker. 

Sir  James  Scarlett  for  the  defendants.  Since  the 
Stat.  6  G.  4.  c.  94.  s.  2.,  any  person  holding  bills  of 
lading,  India  warrants,  or  other  documents  passing 
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by  delivery,  is  to  be  considered  the  true  owner  of  18S0. 
them,  so  as  to  be  able  to  pledge  them  for  money  or  £^^g  ^^ 
negotiable  securities,  unless  the  pledgee  has  actual  Anothib 
notice  that  the  pledger  is  not  the  true  owner.  If  t&uemIk  and 
the  pledgee  indeed  knows  that  the  pledger  ge-  ^■***' 
nerally  carries  on  business  as  a  broker  only,  that 
may  be  notice  to  him  that  he  is  only  a  broker  in 
the  particular  transaction :  but  that  is  not  the  case 
here.  Even  in  London^  where  a  broker  enters  into 
a  bond  and  takes  an  oath  not  to  trade  on  his  own 
account,  the  same  parties  frequently  act  both  as 
merchants  and  brokers.  But  Nevitt  and  Co.  were 
in  business  at  LiverpooU  where  no  such  distinction 
is  even  required;  and  in  fact  it  is  proved  that 
/.  Nevitt  did  act  extensively  in  each  capacity. 
The  defendants  therefore  would  not  know  that 
he  was  only  a  broker  in  this  particular  case,  inde- 
pendently of  any  peculiar  facts  connected  with  it : 
and  the  evidence  given  for  the  purpose  of  proving 
that  they  had  that  knowledge,  fails  to  shew  that  fact, 
and  does  not  even  prove  that  they  had,  at  the  time 
of  the  transaction,  reasonable  ground  for  suspecting 
that  he  acted  as  broker  only.  But,  if  that  be  other- 
wise, a  party  is  not  to  be  bound  by  having  reason 
to  suspect ;  the  law  will  not  leave  the  rights  of  men 
dependent  on  any  thing  so  vague,  or  allow  a  jury  to 
look  conjecturally  into  the  minds  of  men  on  ques- 
tions where  different  individuals  will  act  differently 
under  the  same  circumstances.  If  reason  to  sus- 
pect were  to  exclude  a  party  from  the  benefit  of 
these  provisions,  the  legislature  might  so  have  stated 
it  in  the  clause :  but  the  statute  requires  actual 
knowledge,  a  determinate  thing  which  admits  of 
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is^*       proof,  and  must  be  taken  to  exclude  such  vague 
Evans  and    enquiries  and  conjectures. 

Another 

t;. 

Trusman  and  .   Lofd  Tenterden  C.  J.     The  expression  of  the 

statute  is,  that  a  party  is  to  be  entitled  to  its  pro- 
tection, if  "  he  shall  not  have  notice^  by  the  do- 
cuments or  otherwise,"  that  the  pledger  was  not 
the  actual  and  bona  fide  owner  of  the  goods 
pledged.  A  person  may  have  knowledge  of  a  fact 
either  by  direct  communication,  or  by  being  aware 
of  circumstances  which  must  lead  a  reasonable 
man,  applying  his  mind  to  them,  and  judging  from 
them,  to  the  conclusion  that  the  fact  is  so.  Know- 
ledge, acquired  in  either  of  these  ways,  is  enough, 
I  think,  to  exclude  a  party  from  the  benefit  of 
the  provisions  of  this  statute :  slight  suspicion,  I 
think,  will  not  The  question  I  shall  leave  to  the 
jury  in  this  case,  where  there  is  no  evidence  of 
direct  communication,  is,  whether  the  circum- 
stances were  such,  that  a  reasonable  man,  and  a 
man  of  business,  applying  his  understanding  to 
them,  would  know  that  the  goods  were  not  Nevitfs. 
If  so,  the  defendants  are  not  entitled  to  retain 
them. 

Verdict  for  the  defendants. 

In  Hilary  term,  F.  Pollock  moved  to  enter  a 
verdict  for  the  plaintiffs  on  the  points  reserved  in 
the  cause,  or  else  to  have  a  new  trial,  on  the  ground 
that  the  verdict  was  against  evidence  on  the  ques- 
tion left  to  the  jury ;  but  no  objection  was  made 
as  to  the  manner  in  which  that  question  was 
presented  to  them.     The  Court  granted  a  rule 
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nisi  on  the  former  ground,  but  refused  it  on  the       1830. 

^^t*®!*-  Evans  and 

Another 

F.  Pollock^  EvanSj  and  WigJUman  for  the  plain-  Trueman  and 
tiflfe.  ^«*"- 

Sir  J.  Scarlett^  Campbell  and  Coleridge  for  the 
defendants. 


NICHOLLS  V.  DOWNES.  Guildhall, 

Dec.  24. 

Debt  for  goods  sold  and  delivered,  and  the  money  A  party,  who 

.  *^    has  given  in  a 

counts.  ftchedule  on 

The  plaintiff  proved  his  case  by  evidence  of  an  j^btg^^j^^^ 
admission  of  the  debt  by  the  defendant.  dits  to  the 

Insolvent 
Debtors' 

Campbell  for  the  defendant,  in  answer  stated  C^urt,  cannot 

-  -  afterwards 

that  he  could  shew  that  after  the  admission  proved,  claim  a  debt 
the  plaintiff,  being  in  prison,  petitioned  under  the  ^^^^^^ 
Insolvent  Act,  and  gave  in  his  schedule,  in  which  „,^«?'*» 

■      *  *    '  yt  hether  co* 

he  made  no  mention  of  his  demand  on  the  defend^*  piesofthe 
ant;  and  therefore  he  could  not  now  come  into  [h^Ynsoimit" 
Court  and  say  the  defendant  was  a  debtor  at  that  Debtors' 

.  •  Court  are 

Wne.  admissible 

under  7  G.  4. 

C.  57.  S.  76. 

Lord  Tenterden  C.  J.  called  on  F.  Pollock  for  except  for  the 
the  plaintiff     Can  it  be  allowed  that  a  party  shall  S^s."""* 
be  admitted  to  claim,   in  a  court  of  justice,   a 
debt,  after  having  on  oath  declared  there  was  none 
such? 

F.  Pollock  said  he  recollected  a  similar  case,  in 
which  Lord  Ellenborough  had  said,  that  the  defend- 
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18S0.       ant's  having  cheated  his  assignees,  was  no  reason 
NicHOLLs     why  another  person  should  cheat  him. 


V. 

D0WKS8. 


Lord  Tenterden  C.  J.    I  cannot  assent  to  that. 

Campbell  offered  a  certified  copy  of  the  schedule 
under  the  seal  of  the  Insolvent  Debtors'  Court. 

On  this  being  objected  to,  Lord  Tenterden, 
after  referring  to  the  act,  said,  I  have  considerable 
doubt  under  the  seventy-sixth  section  wiiether  a 
third  person  can  take  advantage  of  the  provision. 
It  seems  to  me,  that  it  may  be  confined  to  creditors 
and  to  the  insolvent,  who  have  a  right  to  copies ; 
but  my  doubt  is,  whether  a  stranger  can  take 
advantage  of  it  However,  I  will  receive  it ;  as, 
where  there  is  a  doubt,  my  inclination  is  to  re- 
ceive evidence. 

It  was  however  not  put  in ;  proof  of  the  plain- 
tiff's admission  at  the  time  of  the  schedule,  that 
he  was  debtor  to  the  defendant,  being  given,  and 
thereupon  F.  Pollock  consented  to  be 

Nonsuited. 

F.  Pollock  and  Godson  for  the  plaintiff. 
Campbell  for  the  defendant 
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HANWAY  V.  BOULTBEE  and  Ux.  ^J^Ji^. 

Trespass  for  false  imprisonment,  and  for  taking  Apaityudng 

the  plaintiff's  goods.  S^t'*' 

The  defendant  pleaded,  first,  not  guilty;  and,  beat  off  a  dog 

-,1         ^        .  1  A     /»        /» 1         •         •  s     which  runs  at 

secondly,   to  the  count  tor  raise  imprisonment,  him,  is  guilty 
that  the  plaintiff  wilfully  committed  damage  to  ^^^ndcr 
certain  personal  property  of  the  defendant  Boult--  the  statute 
bee^  to  wit,  a  dog,  to  wit,  at,  &c.  and  was  then  and  c.0o!s.s4! 
there  beating  the  said  dog,  and  (after  negativing     And  if  he  is 

o  o  ^  o  o  g^Q  commit- 

the  exceptions  in  the  T  tzSG.4i.  c.  30.  s.  24.)  that  ting  the  act, 
the  plaintiff  being  found  so  doing,  the  other  de-  *^|*  ^^^ 
fendant  (the  wife)  had  the  plaintiff  apprehended  diateiy  sent 

lows  him  (he 
having  quitted  the  place),  and  apprehends  him  at  the  distance  of  a  mile,  this  is  an  **  im- 
mediate apprehension*'  of  a  person  "  found  committing"  an  offimce  under  the  7  & 

8Gs4.  C.30<  S.28. 
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18S0.       and  taken  before  a  justice  of  the  peace.     Repli- 
1^^^     cation,  de  iryuria,  Sfc. 
„    ^'  The  circumstances  of  the  case  as  far  as  related 

Bo  CTlaTlEK 

to  the  imprisonment  were,  that  the  plaintiff,  being 
a  pedlar,  went  into  the  yard  of  the  defendant  with 
his  pack  to  sell  goods ;  that  a  small  dog  of  the 
defendant's  ran  out  barking  towards  him;  that 
the  plaintiff  struck  the  dog  a  violent  blow,  which 
stunned  him  at  the  time,  and  made  him  perma- 
nently blind ;  that  Mrs.  Boultbee^  the  second  de- 
fendant, being  on  the  spot  at  the  time,  sent  for  a 
constable,  who  came  immediately  and  followed  the 
plaintifi^  who  had  gone  away,  found  him  at  a  public 
house  about  a  mile  off,  and  took  him  before  a  ma- 
gistrate, which  was  the  imprisonment  complained 
of.  The  magistrate  advised  the  plaintiff  to  make 
some  compensation  for  the  injury  to  the  dog,  but 
discharged  him  out  of  custody: 

JVilde  Serjt.  for  the  defendants  said,  that  on 
these  circumstances  the  defendants  must  have  a 
verdict  as  to  the  imprisonment.  The  stat  7  & 
8  G.  4.  c.  30.  s.  24.  gives  the  magistrates  the  power 
of  awarding  compensation  in  cases  of  wilful  or 
malicious  injury  to  property,  and  section  28.  autho- 
rizes the  immediate  apprehension,  without  a  war- 
rant, of  persons  found  committing  any  offence 
against  the  act.  The  plaintiff  here  had  committed 
wilful  damage  to  the  defendant's  dog.  If  he  had 
any  occasion  to  use  the  violence  which  he  did 
towards  it,  he  ought  to  have  replied  specially  that 
the  dog  attacked  him,  and  that  he  necessarily  beat 
him  in  his  own  defence ;  he  has  not  done  so,  and 
having  only  put  the  plea  in  issue,  he  must  fail,  for 


BOULTBEE* 
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the  plea  is  proved.    Even  if  he  had  so  replied,     ^  i^^o.  ^ 
he  would  fail,  because  he  must  then  have  proved     hanway 
the  necessity  of  his  beating  the  dog  as  he  did ;  and 
the  facts  do  not  shew  it,  for  he  made  no  attempt 
to  drive  the  dog  away :  and,  at  all  events,  he  can 
be  no  better  off  on  the  general  form  of  replication 
which  he  has  adopted.   Assuming  then  that  the  in- 
jury was  wilfuJ,  the  apprehension  was  justified  under 
section  28. :  for  the  injury  need  not  be  malicious ; 
the  words  "  wilfully  or  maliciously"  are  in  the  dis- 
junctive, and  malice  against  the  owner  is  expressly 
made  unnecessary  by  section  25.    It  may  be  said 
that  the  apprehension  is  not  authorized,  because 
section  28.  speaks  only  of  persons  <<  found  com- 
mitting any  offence,'*  and  that  the  law  therefore 
is  now  different  from  what  it  was  under  the  1  G.  4. 
€.  56.  s.  3.,   which   authorized  the  apprehension, 
without  warrant,  of  any  persons  "  who  shall  have 
actually  committed,  or  be  in  the  act  of  committing, 
any  offence'*  against  that  act.     The  words  are 
certainly  different ;  but  those  used  in  the  present 
statute  must  receive  a  reasonable  construction :  it 
cannot  be  meant  that  the  party  must  be  in  the  very 
act  of  committing  the  offence ;  that  he  must  be 
taken  in  such  a  case  as  the  present,  while  his  stick 
is  on  the  dog,  or  in  breaking  a  fence,  while  his 
hand  is  upon  the  palings :  it  can  only  mean  that  the 
apprehension  must  be  immediately  connected  with 
and  consequent  upon  the  act  done ;  that  the  party 
is  not  to  take  him  without  a  warrant  upon  a  long 
past  offence. 

TiNDAL  C.  J.     The  question  arising  upon  these 
facts  is  sufficiently  raised  upon  these  pleadings  for 
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18S0.       me  to  leave  it  to  the  jury,  and  they  will  have  to 
Hanway      consider,  first,  whether  the  plaintiff  had  committed 
«^-  a  wilful  injury  to  the  dog ;  and,  secondly,  whether 

he  was  found  committing  that  offence  and  imme- 
diately apprehended.  With  respect  to  the  first 
question,  I  think  that  the  plaintiff  must  be  con- 
sidered as  having  wilfully  injured  the  dog,  if  the 
violence  which  he  used  clearly  exceeded  all  which 
was  necessary  for  his  own  protection  :  if  it  was 
reasonably  done  in  his  own  defence,  it  was  not  a 
wilful  injury;  if  it  exceeded  all  due  bounds,  it 
was.  With  respect  to  the  second  question,  the 
words  of  the  7  &  8  G.  4.  certainly  differ  materially 
from  those  in  the  1  G.  4.,  and  were  obviously 
meant  to  restrict  the  powers  given  by  that  act 
The  object  of  the  legislature  seems  to  have  been 
to  allow  the  immediate  apprehension  of  a  party 
taken  in  the  commission  of  a  crime  of  this  nature, 
because  otherwise  such  offences  would  frequently 
be  committed  by  persons  passing  through  or  having 
no  fixed  domicUe  in  the  place,  and  they  would 
therefore  entirely  escape,  if  the  party  injured  were 
obliged  to  wait  for  the  formalities  of  a  charge 
before  a  magistrate,  or  a  warrant.  Where  the 
offender  is  fixed  in  the  country,  so  that  he  can  be 
found  and  apprehended  at  a  subsequent  time, 
there  is  no  reason  why  that  apprehension  should 
not  be  afler  a  regular  proceeding ;  and  the  statute 
therefore  differs  from  1  G.  4.  c.  5&.  (a),  and  does  not 
allow  a  stale  apprehension  on  an  old  charge,  without 
a  warrant.  Still  the  words  of  the  present  statute 
must  not  be  taken  so  strictly  as  to  defeat  its  rea- 


(d|f  Repealed  by  7  &  8  G.  4.  c.  27. 
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sonable  operation.     Suppose  a  party  seen  in  the       1830. 
act  of  committing  the  crime  were  to  run  away,      hanway 
and  immediate  and  fresh  pursuit  to  be  made:  I     «    ^'^ 
think  that  would  be  sufficient     So,  in  this  case, 
the  party  is  actually  seen  in  the  commission  of  the 
act  complained  of;  as  soon  as  possible  an  officer 
is  sent  for,  and  he  is  taken  as  soon  as  possible. 
No  greater  diligence  could  be  required ;  and  that 
being  the  case,  I  think  it  must  be  treated  as  an 
"  immediate  apprehension"  for  an  offence  which 
the  plaintifl^  supposing  under  the  circumstances 
that  it  was  an  offence  at  all,  was  *^  found  com- 
mitting." (a) 

Verdict  for  the  plaintiff. 

Taddy  Seijt.  and  Tomlinson  for  the  pkuntiff. 
Wilde  Seijt.  for  the  defendants. 

(a)  R.  V.  Homrth,  R.  &  M.  C.  C.  R*  207. 
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ADJOURNED  SITTINGS  IN  LONDON. 


Guildhall, 
JJcclS. 

It  is  not  ad- 
missible to 
impeach  a 
witness  by 
shewing  he 
has  msSe  a 
particular 
statement, 
unless  the  wit- 
ness denies 
having  made 
such  state- 
ment.   It  b 
not  enough 
that  he  states 
he  has  no  re- 
collection of 
making  such 
statement. 


PAIN  V.  BEESTQN  and  Another. 

Assumpsit. 

A  witness  for  .the  defendants  had  been  asked  in 
cross-examination  whether  he  had  not,  on  a  parti-^ 
cular<OGcasion,  made  a  certain  declaration,  and  had 
answered  that  he  had  no  recollection  of  any  such 
conversation  one  way  or  the  other,  without  ex- 
pressly den3dng  the  declaration^ 

Bompas  Serjt  called  a  person  in  contradiction, 
to  prove  that  the  witness  had  made  the  declaration 
in  his  hearing;  and,  on  objection  being  made, 
argued  that  the  importance  of  the  subject  was 
such  that  the  first  witness  could  not  have  made 
the  declaration  without  recollecting  it. 

TiNDAL  C.  J.  said,  he  had  never  heard  such 
evidence  admitted  in  contradiction,  except  where 
the  witness  had  expressly  denied  the  declaration ; 
and  he  refused  the  evidence. 

Verdict  for  the  plaintiff. 

Bompas  Seijt  and  Rising  for  the  plaintiff. 
Andrews  Seijt  and  Carrington  for  the  defendants. 
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FIRST  SITTINGS  IN  TERM  AT  WESTMINSTER, 

18S1. 

VERTUE  V.  BEASLEY  and  Others.  wwrwuw.., 

Jan*  13. 

X  RESPAss  for  breaking  and  entering  the  plaintiff's  A  tenant,  ten- 
house,  &c.  and  taking  his  goods  \  with  a  count  de  after  ^istre^" 
bonis  asportatis.  ?^«"'  ^"5  ^ 

^  1       1  -■  fore  It  18  im- 

The  plaintiff  was  tenant  to  the  defendant  Beasley^  pounded  or 
and  rent  being  in  arrear^  the  landlord  distrained.  J^ntain'<™^ 
After  the  distress,  but  before  the  goods  were  im-  p^*  ^o«*  » *"^ 
pounded  or  removed,  the  plaintiff  tendered  the  movaioftbe 
rent  due,  with  the  costs  of  the  distress.     Beasky  ^^^* 
however  refused  to  receive  it,  and  he  and  the 
other  defendants  removed  the  goods.    This  re* 
moval  was  the  trespass  complained  of. 

Williams  and  Corny n^  for  the  defendants,  con% 
tended  that  the  removal,  under  the  circumstances^ . 

c  3 
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1831.       was  a  mere  irregularity  in  the  mode  of  conducting 

Vkbtub      *'^®  distress,  and  properly  the  subject  of  an  action 

«•  upon  the  case,  not  an  action  of  trespass ;  the  goods 

Others,      having  come  lawfully  into  the  possession  of  the 

defendant,  by  a  distress  proper  at  the  tim^  when  it 

was  made. 

Whitcombe  for  the  plaintiff.  The  statute  1 1 G.  2. 
c.  19.  s.  19.  expressly  gives  a  remedy  by  action 
either  of  trespass  or  on  the  case,  at  the  election 
of  the  plaintiff;  and  accordingly,  in  Ether  ton  v. 
Popplewellf  1  East,  139*  trespass  was  held  main- 
tainable, (a) 

Parke  J.  The  statute  gives  the  option ;  and, 
although  it  has  been  held  that  the  party  must 
pursue  the  remedy  proper  under  the  circum- 
stances, I  think  trespass  is  maintainable  here,  for 
the  injury  is  a  wrongful  taking  away.  If  the 
injury  had  arisen  from  a  mere  neglect  to  do  some 
act,  case  would  have  been  the  only  proper  remedy. 

A  juror  was  afterwards  withdrawn. 

Whitcombe  for  the  plaintiffs. 

J.  Williams  an.d  Comt/n  for  the  defendants. 

(a)  See  also  Winterboume  v.  Morgan^  11  East,  395. 
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1831. 


EFFORD  V.  BURGESS,  w,stkikstbe, 

Jan.  13. 
jissUMPSIT  for  use  and  occupation.  in  an  action 

The  action  was  brought  for  a  sum  of  20/.,  being  ^^  [hautT 
two  quarters*  rent.    As  to  one  quarter,  the  defence  "<>  answer 
was,  that  the  rent  had  been  levied  by  distress:  lord  has  dis." 
and  it  appeared  that  the  goods  had  been  seized  f^"t^f/5i^ 
under  a  distress,  and  sold  for  the  sum  of  !/•  II5. ;  full  value  of 
and  that  the  expenses  of  the  distress  were  IO5. ;  hassoid'them 
so  that  the  plaintiff  admitted  himself  satisfied  to  J?*;  *  ]^^  *""? 

,  Ir  ne  oas  sold 

the  extent  of  1/.  Is.  and  no  more.     The  defendant  them  at  too 
tendered  evidence  to  shew  that  the  value  of  the  Jhrt^en^t's 

goods  seized  was  9/.  or  10/.  remedy  is  by 

action. 

Campbell  for  the  plaintiff  objected  to  the  re- 
ceipt of  this  evidence.  The  plaintiff  is  only  satis- 
fied to  the  extent  of  the  sum  actually  produced  by 
the  sale.  If  the  sale  were  improperly  conducted, 
so  that  too  small  a  sum  was  realized,  the  defendant 
will  have  a  remedy,  but  it  must  be  by  a  separate 
action. 

Faeke  J.  however  admitted  the  evidence,  say- 
ing that  he  had  recently  reserved  the  same  point 
for  the  opinion  of  the  Court ;  but  that  no  motion 
had  been  made  upon  it.  In  summing  up  to  the 
jury,  his  Lordship  said  that  his  own  impression 
was,  that  the  defendant's  remedy  was  only  by  a 
cross  action,  if  the  sale  were  improperly  conducted ; 
but  at  the  time  of  the  former  case  he  had  spoken 
to  some  of  the  Judges  about  it,  who  concurred 
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Effo&d 

V. 

Burgess. 


with  him  in  thinking  it  a  question  of  some  doubt : 
he  would  therefore  leave  it  to  the  jury  to  say 
what  the  goods  would  have  been  worth,  if  reason- 
able pains  had  been  taken  to  sell  them ;  and  allow 
the  plain tL9^  if  the  jury  should  be  of  opinion  that 
the  goods  were  worth  more  than  the  sum  obtained 
for  them,  and  should  therefore  reduce  his  claim, 
to  move  to  increase  the  damages. 

The  jury  however  thought  that  the  full  value 
had  been  obtained,  and  found  a  verdict  for  the 
plaintiff  for  18/.  19^.,  with  leave  to  the  defendant 
to  move  to  reduce  it  to  8/.  19^.,  on  a  question  as 
to  his  liability  under  the  agreement  to  pay  rent  at 
aU  for  the  other  quarter. 

Campbell  and  Piatt  for  the  plaintiff. 
Archbold  for  the  defendant 
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WtsTMiKSTEE,        REX  V.  Thc  Inhabitants  of  EDMONTON. 


Feb.  1. 

The  inhabit- 
ants of  a  pa- 
rish are  not 
bound  to  the 
repair  of  a 
way  used  by 
the  public  and 

repaired  l^  the  parish  for  more  than  twenty  years,  if  there  be  no  owner  who  could 
dedicate  the  way  to  the  public,  and  the  repairs  by  the  parish  be  shewn  to  have  been  be- 
gun and  continued  under  a  mistaken  notion  of  the  liability  of  the  inhabitants  to  repair. 

The  inhabitants  are  bound  by  such  repairs,  if  made  with  full  knowledge  of  the  facts, 
and  with  the  intention  of  taking  upon  tnemselves  the  public  duty. 

SenMe  that  roads  set  out  under  an  enclosure  act  do  not  by  presumption  of  law 
belong  to  the  adjoining  owners. 


This  was  an  indictment  for  the  non-repair  of  a 
highway  "  over  Edmonton  alJotment  of  Enfield 
Chase,  &c/'     Plea,  not  guilty. 
The  road  in  question  passed  over  a  part  of  the 


Edmonton. 
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parish  of  Edmonton^  which  formerly  had  been  part       1831. 
of  Efifield  Chase.  Aex 

In  the  17  G.  3.  an  act  of  parliament  was  passed,  J^-^ 
intituled  "  An  act  for  dividing  the  Chase  of  Eiv-  ^ants  of 
iieldf  in  the  county  of  MiddkseXj  and  for  other 
purposes  therein  mentioned,"  in  which  it  was  re- 
cited, that  the  King's  most  excellent  Majesty  was 
seised  to  himseJf  and  his  heirs  and  successors  in  fee 
simple  of  the  Chase  of  Enfield^  in  the  county  of 
Middlesex^  being  part  of  the  estates  and  possessions 
of  the  duchy  of  Lancaster,  subject  nevertheless  to 
such  right  of  common  and  other  rights  as  the  free- 
holders and  copyholders  of  messuages,  lands,  and 
tenements  situate  and  being  within  the  several 
parishes  of  Enfield,  Edmonton,  South  Mims,  and 
Monken  Hadley,  in  the  county  of  Middlesex,  or 
the  tenants  or  occupiers  thereof  for  the  time  being, 
were  entitled  to  within  and  upon  the  said  Chase. 

The  act  provided  for  the  allotments  to  be  made 
to  the  different  persons  and  parishes  interested,  in 
lieu  of  the  rights  extinguished,  and  enacted  that  the 
Edmonton  allotment  ^*  should  from  thenceforth 
be  and  remain  vested  in  the  churchwardens  of  the 
parish  of  Edmonton  for  the  time  being,  and  their 
successors  for  ever,  in  trust  for,  and  for  the  benefit 
of  the  owners  and  proprietors  of  freehold  messu- 
ages, lands,  and  tenements  within  the  said  parish 
of  Edmonton,  their  heirs  and  assigns,  and  their 
lessees,  tenants,  and  under-tenants  for  the  time 
being,  entitled  to  a  right  of  common  and  other 
rights  within  the  said  Chase,  according  to  their 
several  estates  and  interests  therein/' 

This  act  extinguished  all  former  rights,  and 
directed  that  after  the  1st  oi  January  1779  Enfield 
Chase  should  be  dischased. 
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18SL  No  division  of  this  allotment  took  place  until  tlie 

^j  year  1800,  when  an  act  of  parliament  was  passed 

^'  for  inclosing  the  comiyions  and  wastes  in  the  parish 

ANT8  of  of  Edmonton.    This  act,  after  reciting  the  former 

Edmonton.  .^^^  ^^^  ^^^^  EdmoTtton  allotment    therein   de- 

scribed  "  was  vested  in  the  churchwardens  of 
*  Edmonton  for  the  time  being,  in  trust  for  the  free- 
holders and  copyholders  of  the  said  parish  having 
•right  of  common  within  the  said  Chase,"  directed 
that  the  commissioners  should  appoint  and  stake 
out  all  such  public  carriage  roads  and  by-ways, 
•forty  feet  wide  at  the  least,  &c.,  over  the  lands  and 
grounds  thereby  intended  to  be  divided  and  in- 
closed, as  they  should  judge  necessary;  and  after 
providing  for  the  making  and  fencing  die  said 
roads,  directed  that  '^  the  said  roads  should,  from 
<time  to  time,  be  supported  and  kept  in  repair  in 
the  same  manner  as  other  public  roads  within 
rthe  said  parish  were  by  law  to  be  amended  and 
kept  in  repair."  And  that  the  said  commissioners 
should,  and  they  were  thereby  empowered  and 
•required  to  <<  set  out  and  appoint,  and  cause  to 
be  made  and  completed,  such  pubUc  bridle  roads 
and  foot  ways,  and  private  carriage  roads  and 
.  ways ;  and  also  such  banks,  ditches,  drains,  water- 
courses, bridges,  stiles,  and  other  conveniences, 
in,  over,  and  upon  the  lands  and  grounds  thereby 
intended  to  be  divided  and  inclosed,  as  they 
should  think  requisite;  and  the  same  should  be 
made  and  erected,  and  at  all  times  thereafter 
repaired,  cleansed,  maintained,  and  kept  in  re- 
pair, by  such  persons  and  in  such  manner  as 
the  said  commissioners  should  appoint ;  and  that 
after  the  several  public  and  private  carriage  roads 
and  ways  should  have  been  set  out  and  made  as 


Edmontox. 
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thereinbefore  mentioned,  it  should  not  be  lawful       1831. 
for  any  person  or  persons  to  use  any  other  roads       ^jT 
or  ways,  either  public  or  private,  over  or  upon  the        ^' 
said  lands  and  grounds ;  and  that  all  former  roads    _ant8  of 
and  ways  which  should  not  be  set  out  and  ap- 
pointed as  the  roads  and  ways  through  or  over  the 
said  lands  and  grounds^  should  be  deemed  part  of 
the  lands  and  grounds  thereby  intended  to  be  in- 
closed.*' 

In  order  to  enforce  the  repair  of  private  roads, 
it  was  by  another  clause  enacted,  '<  that  in  case  any 
person  or  persons  should  neglect  or  refuse  to  make 
or  duly  repair,  amend,  support,  cleanse,  and  scour 
any  of  the  private  roads  or  ways,  ditches,  drains, 
watercourses,  bridges,  or  other  requisites  to  be  set 
out  and  appointed,  as  thereinbefore  directed,  at  such 
times,  and  according  to  such  orders  and  directions, 
as  should  for  any  of  those  purposes  be  contained 
in  writing  or  orders  of  the  said  commissioners,  or 
in  the  award  of  the  said  commissioners,  which 
orders  and  directions  the  said  commissioners  were 
authorised  and  empowered  to  make  accordingly, 
and  the  same  were  to  be  conclusive  and  binding 
on  all  parties,  it  should  be  lawful  for  the  owner  or 
occupier  of  any  lands,  who  should  be  aggrieved  by 
any  such  neglect  or  default,  to  exhibit  a  complaint 
upon  oath  touching  such  neglect  or  default  against 
such  person  or  persons,  before  any  justice  of  the 
peace  for  the  county  of  Middlesex^  who  was  to 
summon  the  parties  concerned,  and  to  examine 
any  witness  or  witnesses  as  to  the  grounds  of  such 
complaint ;  and  in  case  the  complaint  should  ap- 
pear to  be  well  founded,  he  should  order  and 
direct  the  person  or  persons  exhibiting  such  com- 
plaint to  cause  the  work  in  respect  whereof  such 
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18SI.  complaint  was  made,  to  be  forthwith  made  and 
j^x  done  according  to  the  directions  which  should  for 
^'  that  purpose  be  contained  in  the  said  writing, 
AMT8  of  '  order,  or  award ;  and  also  should  by  warrant  under 
his  hand  and  seal  directed  to  the  person  exhibiting 
such  complaint,  or  to  any  other  person,  cause  the 
charges  and  expenses  of  making  and  doii^  the 
same  to  be  levied  by  distress  and  sale  of  the  goods 
and  chattels  of  the  person  or  persons  so  neglecting 
or  refusing,  or  making  default^  rendering  the  over- 
plus^ if  any,  after  payment  of  the  costs  and  charges 
attending  such  distress  or  sale,  or  otherwise  occa- 
sioned by  such  neglect,  refusal,  or  default,  to  the 
owner  or  owners;  or  otherwise  the  said  justice 
should  and  might,  by  writing  under  his  hand  and 
seal,  authorise  and  empower  the  person  or  persons 
exhibiting  the  said  complaint  to  enter  into  and' upon 
any  of  the  lands,  tenements,  or  hereditaments  of 
or  belonging  to  such  person  or  persons  neglecting 
or  refusing  to  pay  upon  demand  such  charges  and 
expenses,  pursuant  to  the  order  of  such  justice, 
and  to  receive  the  rents  and  profits  of  the  said 
premises  respectively,  until  thereby  and  therewith 
die  said  charges  and  expenses,  together  with  the 
costs  and  charges  occasioned  by  or  attending  such 
entry  and  perception  of  the  rents  and  profits  of  the 
same  premises  should  be  fully  paid  and  satisfied.'' 
The  act^  after  directing  specific  allotments  to 
be  given  to  certain  parties  interested  in  the  inclo- 
sure,  directed  that  the  commissioners  should,  after 
the  making  of  such  several  allotments,  and  before 
the  sale  or  sales  as  therein  directed,  set  out  and 
allot  the  residue  of  the  said  common  or  allotment 
of  Enfield  Chase,  and  the  said  open  and  common 
fields^  marshes,  and  waste  lands,  in  the  parish  of 


AFTER  HILARY  TERM,  IW.IV.  29 

Edmonton  aforesaid,  unto  and  among  the  several       i^^l* 
persons,  bodies  politic  and  corporate,  who  were        rs^ 
entitled  to  any  estate,  property,  or  interest  therein,  ^^  ,  *'• 

,.  •',     .  '^     ^.     "^    .    ,  ,  .  The  Inhabit^ 

according  to  their  respective  nghts  and  interests,  ants  of 
in  such  quantities,  shares,  and  proportions,  as  by  K^''^^^^^^ 
the  said  commissioners  should  be  adjudged  and 
declared  to  be  a  compensation  and  satisfaction  for 
the  several  and  respective  rights  of  common  and 
other  rights  or  interests.  In  the  making  such 
allotments,  the  said  commissioners  were  to  have 
regard  as  well  to  the  quantity  as  to  the  quality  and 
situation  of  the  land  to  be  allotted  to  each  party. 

The  act  did  not  provide  that  any  allotment  should 
be  made  to  the  churchwardens,  nor  to  the  parish- 
ioners  generally,  nor  for  their  benefit  But  some 
gravel-pits  were  left  by  the  commissioners  for  the 
use  of  the  parish. 

The  commissioners  by  their  award,  afler  setting 
out  and  appointing  the  public  ways,  awarded  as 
follows :  — 

«  Private  Carriage  Roads.  —  And  we  have  in 
the  next  place  set  out  and  appointed  the  following 
private  carriage  roads  over  the  said  Chase  allot* 
ment,  common  fields,  and  common  marshes,  for 
the  use  of  the  owners  and  occupiers  of  lands,  tene- 
ments, and  hereditaments  within  the  said  parish  of 
Edmonton  ;  (that  is  to  say,) 

"  From  Sotithgate,  one  private  carriage  road  of 
the  width  of  thirty  feet,  beginning  at  tlie  said 
Chase  side  road  near  Southgate^  and  leading 
northward  over  the  said  Edmonton  allotment  of 
Enfield  Chase,  into  the  said  Bamet  and  Enfield 
road,  as  the  said  private  carriage  road  is  fenced 
out  and  made." 
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1831.  This  last  road  was  the  subject  of  the  indictment, 

"j^^        and  was  a  new  road  fenced  out  and  made  by  the 

«•  commissioners,  no  such  road  having  existed  at  the 

The  Inhabit-     .  /» .  i       .      i 

ANT8  of     time  of  the  inclosure* 
Edmonton.        «<  Repairs  ofRoods. — And  we  do  hereby  order, 

direct,  and  award,  that  the  said  public  carriage 
roads  and  highways,  and  the  said  private  carriage , 
roads,  together  with  the  several  tunnels  and  bridges 
made  across  the  same,  shall  for  ever  hereafter  be 
repaired,  upheld,  cleansed,  maintained,  and  kept 
in  repair  by  the  inhabitants  and  occupiers  of  lands, 
tenements,  and  hereditaments  within  the  said  parish 
of  Edmonton^  in  the  same  manner  as  public  high- 
ways are  or  shall  by  law  be  directed  to  be  m^de 
and  kept  in  repair  (except  four  occupation  roads 
therein  named.)*' 

From  the  time  of  the  award  in  1802,  the  road 
in  question,  which  ran  between  allotments  made  to 
private  individuals,  and,  among  the  rest,  those  of 
the  prosecutors  of  the  indictment,  had  been  used 
by  the  public  in  every  way,  and  had  been  repaired 
by  the  parish  up  to  the  year  1825,  and  direction- 
posts  placed  thereon  at  the  expense  of  the  parish. 
It  was,  in  fact,  the  nearest  way  from  Southgate  to 
Enfield.  In  1825,  the  inhabitants  having,  as  it  was 
alleged,  then  first  found  out  that  they  Were  not 
bound  to  obey  the  order  of  the  commissioners, 
discontinued  the  repairs  of  the  road.  And  facts 
were  offered  in  evidence  to  shew  that  the  parish 
had  been  acting  under  a  mistake  in  repairing  the 
road. 

For  the  prosecution  it  was  contended,  that  the 
road,  having  been  used  by  the  public  without  in- 
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terruption  for  upwards  of  twenty  years,  must  be       1^31. 
taken  to  have  been  dedicated  as  a  public  road ;        j^^ 
and  the  parish,  having  throughout  repaired,  had  rp^  t*'* 
clearly  adopted  the  road  and  the  liabiHty  to  re-      ants  of 
pairs,  and  could  not  now  throw  off  that  liabiHty,    ^^^^'^^^* 
whatever  might  have  been  their  original  rights. 

It  was  also  contended  that  they  were  bound  to 
obey  the  order  of  the  commissioners;  and  that,, 
having  so  long  obeyed  it,  they  could  not  now  dis- 
pute it 

For  the  defendants  it  was  contended,  that  the 
order  of  the  cothmissioners  was  not  binding  on 
the  parish  to  repair  this  road ;  that  it  was  set  out 
expre^y  as  a  private  road  "  for  the  use  of  the 
owners  and  occupiers  of  lands,  tenements,  &c. 
within  the  parish,"  and  was  not  of  the  width  of 
public  roads ;  and  that  the  power  of  the  commis- 
sioners to  order  by  whom  private  roads  should  be 
repaired,  did  not  extend  to  the  parish,  but  only  to^ 
persons  interested  in  the  allotments ;  and  this  was 
shewn  by  the  power  given  to  the  magistrates  to 
summon  the  persons  liable  to  repairs,  and  levy  on 
their  goods ;  and  Rea^  v.  The  Inhabitants  of  Cot- 
tingham,  6  T.  R.  20.,  Re:c  v.  Richards^  8  T.  R.  634,, 
were  cited  to  shew  that  the  parish  were  originally 
not  bound ;  and  it  was  contended  that,  as  they  had 
repaired  under  a  mistake,  they  were  not  bound 
as  having  adopted  the  road.  That  here  there  were 
either  no  owners  of  the  soil  to  dedicate  the  road 
to  the  public,  or  the  owners  were  persons  in- 
terested in  charging  the  parish  and  relieving  thenfi- 
selves  from  the  repair  of  a  road  beneficial  to  them^ 
namely  the  proprietors  of  the  adjoining  allotments. 
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18S1.       whose  property,  according  to  the  ordinary  pre- 
l^^        sumption,  the  soil  of  the  road  was. 

ANTS  of  *      Lord  Tenterden  C.  J.     I  should  doubt  whe- 
EoMONTON,    ij^gj.  ^^^  presumption  would  hold  here,  where  the 

roads  are  made  under  an  inclosure  act  The  pre* 
sumption  that  roads  are  the  property  of  the  ad- 
jacent owners  is  founded  on  the  supposition  that 
the  roads  originally  passed  over  the  lands  of  the 
owners,  and  therefore  they  still  belong,  ad  medium 
jilum  vicBf  to  the  adjacent  owners,  (a) 

It  was  then  argued  that,  if  so,  there  was  here  no 
dedication  at  all,  and  the  whole  rests  on  a  mistaken 
liability  of  the  parish.  There  is  certainly  no  allot- 
ment to  the  inhabitants  of  the  parish,  and  the  pro* 
perty  cannot  be  in  them. 

Lord  Tenterden  C.  J.,  in  summing  up,  after 
stating  the  substance  of  the  two  acts  and  the 
award,  said.  The  language  of  this  inclosure  act 
and  award  diiSer  in  no  substantial  respect  from 
that  in  Rea:  v.  Cottingham  ;  the  effect  is  the  same 
in  both.  The  question  there  was,  whether  the 
commissioners  had  power  to  direct  the  repair  of 
private  roads  by  the  inhabitants ;  and  I  am  bound 
to  tell  you  that  this  was  an  order  which  there  is  no 
power  of  enforcing,  and  which  the  inhabitants  are 
not  bound  to  obey.  That  however  is  not  conclu- 
sive of  the  case.  In  ordinary  cases  of  dedication, 
there  is  an  owner  of  the  land ;  here  there  is  none, 
except  as  directed  by  the  acts ;  and  the  case  will 


(a)  8eft4l(?i3i  c.  100.  #.11. 
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turn  on  this  question  only, — whether  or  no  the       l8Sh 
parish  repaired  under  a  mistaken  notion  of  liability.        j^^ 
If  you  think  they  acted,  not  on  a  mistaken  sup-         «'• 
position,  but  on  a  voluntary  disposition  on  their      antb  of 
part  to  repair  a  road  which  was  certainly  useful    Edmonton. 
to  a  large  class  of  His  Majesty's  subjects,  and  for 
the  convenience  of  the  public,  then  you  will  con- 
vict   If  you  think  it  was  a  mistake,  you  will 
acquit 

Verdict  of  guilty. 

Campbell  and  R.  V.  Richards  for  the  prosecution. 
Thesiger  and  Clarkson  for  the  defence. 

Rex  y.  The  Inhabitants  of  St.  Benedict,  4  B.  &  A.  447.    Rex 
y.  Mdlor,  1  B.  &  Ad.  32. 


SANDYS  and  Another,  Gents.,  TwOj  &c.  v.        WiftMnwra*, 
HORNBY,  Gent,  One,  &c.  ^^-  ^• 

This  was  an  action  for  agency  business  done  in  a  bill  for 
London  for  the  defendant,  an  attorney  in  Ports-  S^Yone  by 

mouth.  one  attorney 

The  plaintifis  had  furnished  the  defendant  with  n^ot  within 
accounts  regularly,  and  a  letter  from  the  defendant  ^^.^^'  ^'^''^' 
was  put  in,  acknowledging  the  accuracy  of  the 
balance  claimed ;  but  no  signed  bill  had  been  deli- 
vered. 

R.  V.  Richards  for  the  defendant  submitted,  that 
the  plaintiffs  must  be  nonsuited,  not  having  com- 

TOL.  II.  D 
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1831.       plied  with  3  Jac.  1.  c.  7.  s.  1.,  and  cited  the  case  of 
Sandys  and   Hemifig  and  Another  v.  WiUonj  1  M.  &  M.  529. 

Another 

HoBNSY.  Lord  Tenterden  C.  J.  That  could  not  have 
been  an  agency  bill.  It  must  have  been  for  ori- 
ginal business  done  for  the  defendant  as  a  party,  (a) 
The  words  are,  "  shall  give  a  true  biU  unto  their 
masters  or  clients ;  '*  that  cannot  apply  to  agency 
business. 

Verdict  for  the  plaintiff. 

R.  V*  Richards  applied  for  leave  to  move  to  enter 
a  nonsuit,  or  at  all  events  that  the  plaintiffs  should 
not  have  judgment  of  the  term ;  the  cause  being  in 
the  list  of  those  in  which  judgment  was  to  be  en- 
tered as  of  the  preceding  term,  if  the  Judge  should 
think  fit. 

Lord  Tenterden  C.  J.  I  think  the  case  so 
plain  that  I  cannot  give  leave.  The  case  must  take 
its  course. 

The  plaintiffs  accordingly  had  judgment  of  the 
term,  (h) 

Smirke  for  the  plaintiffi. 

jK.  V.  Richards  for  the  defendant 

(a)  The  bill  in  that  case  was,  as  stated  by  his  Lordship,  for 
business  done  for  Mr.  WUton  as  defendant  in  a  cause, 
(d)  See  Raynal  v.  Smithy  infra,  84. 
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1831. 


BIGG  V.  MEGAREY.  w«tmimstee, 

Feb.l. 
LJEBTm  A  person  ge- 

The  first  count  of  the  declaration  stated,  that  the  Jfo'jSor 
plaintifi*  was  the  surviving  principal  land  coal- meter  commission  to 
for  the  admeasurement  of  coals  sold  by  wharf  mea-  a  retail  coa^ 
sure  within  the  several  parishes  of  JS.,  &c.  under  a  ™ho^go°^^"^ 
statute  of  47  G.  3.,  entitled  "  An  Act  for  repeal-  times,  before 
ing  several  acts  for  regulating  the  vend  and  deli-  such  onSere^ 
very  of  coals  within "   &c.      That  the  plaintiff  ^^^^'  *^««^'«' 

,•'  ,      *^  .      and  then  let 

being  so»  and  having  taken  such  oath  as  in  the  said  his  employer 

statute  is  appointed,  heretofore,  to  wit,  on,  &c.  by  pf^^of  ^^ 

certain  then  deputies  labouring  coal-meters  and  them,  paying 

servants  of  the  said  plaintiff,  acting  under  him  in  same  rate  as 
the  execution  of  the  duties  required  by  the  said  ordered^th^ 

act,  who  had  respectively  taken  and  subscribed  beforehand,  is 

such  oath  as  in  the  said  statute  is  directed,  did  in-  sidered,  even^' 

spect  and  superintend  the  loading  and  sending  away  ^Jteer 

of  divers  large  quantities,  to  wit,  &c.  of  coals,  coals,  as  the 

which  were  then  and  there  vended  and  sold  by  the  them,  so  as  to 

defendant  as  and  for  £;ood  measure,  and  sent  in  be  liable  to  the 

^  J     xi-       1       J  -  z«  coal-meter  for 

carts,  waggons,  and  other  land  carriages,  from  cer-  the  inspection 
tain  wharfs,  warehouses,  and  other  places  within  ^yG!l^\.6B. 
the  limit  or  district  of  the  said  plaintiff  as  such  s-  95. 
surviving  principal  land  coal-meter  as  aforesaid; 
whereby  and  according  to  the  form  of  the  statute, 
&c.  the  defendant  became  liable  to  pay  to  the 
plaintiff,  so  being  such   surviving  principal  land 
coal-meter  as  aforesaid,  and  being  the  principal 
coal-meter  for  the  time  being  of  the  land  coal- 
meters'  office  within  the  limit  of  which  the  said 
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1831.       wharfs,  &c.  are  respectively  situate,  a  large  sum  of 
Bj  .^,        money,  to  wit,  &c,,  being  at  and  after  the  rate  of 
«^-  1^.  for  every  five  chaldrons  and  one  vat  of  the  said 

coals  so  brought  and  sent  to  the  purchasers  thereof, 
as  and  for  a  compensation  for  the  trouble  of  in- 
specting and  superintending  the  loading  and  send- 
ing away  such  coals  ;  and  thereby,  and  by  reason  of 
the  nonpayment,  &c. 

There  were  other  counts,  varying  the  statement. 

The  plaintiff  and  one  Burnett  were  duly  ap- 
pointed by  the  47  G.  3.  c-  68.  s.  7**  principal  land 
coal-meters  for  the  district  in  question,  and  the 
plaintiff  had  survived  Burnett.  The  claim  arose 
on  the  ninety-fiflh  section  of  that  statute,  by  which 
it  was  enacted,  "  that  the  vender  or  venders  of  or 
dealer  or  dealers  in  any  coals  sold  as  and  for  pool 
measure,  and  sent  in  any  cart,  waggon,  or  other 
land  carriage  from  any  wharf,  warehouse,  or  other 
place  within  the  respective  limits  or  districts  of  the 
said  respective  land  coal-meters,  or  any  coals"  (stat- 
ing other  modes  of  delivery,  &c.  to  which  there 
were  counts  in  the  declaration  corresponding),  "  is 
and  are  hereby  required  and  directed  to  pay  to  the 
principal  meter  or  meters  for  the  time  being  of  the 
land  coal-meters'  office  within  the  limits  of  which 
any  such  wharf)  &c.  shall  be  situate,  at  and  after 
the  rate  of  1^.  for  every  five  chaldrons  and  one  vat 
so  bought  and  sent  to  the  purchaser  or  purchasers 
thereof,  as  and  for  a  compensation  for  the  trouble 
of  inspecting  and  superintending  the  loading  and 
sending  away  such  coals ;  and  such  money  shall 
be  repaid  by  the  purchaser  or  purchasers  of  such 
coals  to  the  vender  or  venders  thereof.*' 

The  only  question  in  the  cause  was,  whether 
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the  defendant  was  such  a  vender  of  the  coals  in       I8S1: 
question  as  to  be  liable  to  the  plaintiff  for  the 
metage. 

All  the  coals  in  question  were  bought  by  the 
defendant  at  the  coal-market  for  one  Glover,  who 
was  himself  a  coal-merchant  j  they  were  delivered 
in  the  defendant's  lighters  at  Wandsworth,  landed 
there  by  Glover^s  labourers,  and  conveyed  thence 
by  Glover  in  his  waggons  to  Mitcham,  where  he 
paid  the  wharf  metage,  and  sent  the  coals  out  to 
his  customers.  Glover  never  attended  the  coal- 
market  himself,  but  generally  sent  directions  to  the 
defendant  to  buy  for  him  such  coals  as  he  wanted, 
and  allowed  him  a  commission  of  Is.  per  chaldron 
on  his  purchases.  In  some  instances  however,  the 
defendant,  being  in  expectation  of  orders  from 
G/btw,  bought  coals  in  the  market  without  re- 
ceiving any  orders,  and  afterwards  let  Glover  have 
such  part  of  them  as  he  wished  for.  In  these  cases 
he  received  the  same  rate  of  profit  or  commission, 
Is.  per  chaldron. 

F.  Pollock  for  the  plaintiff  admitted  that  Glover 
^  must  be  considered  as  the  vender  of  the  coals  pre- 
viously ordered  by  him  ;  but  suggested  that,  as  to 
the  remainder,  the  defendant  must  be  taken  to  be 
the  buyer  of  the  coals  from  the  ship,  and  then  the 
seller  of  tliem  to  Glover  ;  and  if  so,  he  was  liable 
as  vender  for  the  metage.  If  indeed  the  Court 
is  of  opinion  that  a  man,  generally  employed  as 
agent,  and  expecting  to  be  so,  has  a  right  to  pur- 
chase beforehand,  and  supply  the  articles  so  pur- 
chased to  his  employer,  and  still  to  be  considered 
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18S1. 


BiGO 

V, 

Megabey. 


as  agent  only,  and  not  an  intermediate  buyer  and 
seller,  the  plaintiff  cannot  recover. 

Lord  Tenterden  C.  J.  That  is  my  opinion  ; 
such  a  transaction  is  not  the  case  contemplated  by 
this  act  of  parliament 

Nonsuit 


F.  Pollock  and  Kelly  for  the  plaintiff. 
Gumey  and  Thesiger  for  the  defendant 


WxSTMlNSTKR) 

Feb.  5. 

A  stape  coach- 
man 18  respon- 
sible for  the 
loss  of  a  parcel 
which  he  re- 
ceives to  carry 
without  re- 
ward, if  it  is 
lost  through 
gross  negli- 
gence on  his 
part. 


BEAUCHAMP  v.  POWLEY. 

Case. 

The  first  count  stated  that  the  plaintiff  caused 
to  be  delivered  to  the  defendant  a  certain  parcel, 
to  be  carried  from  Beclford  to  the  BcU  and  Crowi, 
Holborriy  and  there  delivered  to  the  plaintifi)  and 
that  he  accepted  it  on  those  terms :  breach,  that 
the  defendant  so  carelessly  conducted  himself  that 
it  was  not  delivered.  The  second  count  stated 
that  the  plaintiff  caused  the  parcel  to  be  delivered 
to  the  defendant,  to  be  kept  and  securely  con- 
veyed and  delivered  for  the  plaintiff  to  one  Wm. 
Kent.  There  were  other  special  counts,  and  a 
count  in  trover.     Plea,  not  guilty. 

The  defendant  was  the  coachman  of  a  stage- 
coach: the  parcel  was  delivered  to  him  on  the 
road.  It  was  a  small  parcel,  which  the  plaintiff 
had  given  to  Mr.  Fagg^  one  of  the  proprietors 
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of  the  coachi  to  take  and  shew  it  to  a  particular  18S1. 
person,  and  to  return  it,  if  not  approved.  Fag^^  Bkauchamf 
servant  delivered  it  to  the  defendant,  to  return  it  ^  «>• 
to  the  plaintifl^  with  the  word  •<  value  "  written  on 
it,  and  addressed  to  Mr.  Fa^g  at  the  coach  office ; 
and  gave  him  directions  to  take  particular  care  of 
it,  and  deliver  it  to  Wm.  Keniy  the  book-keeper,  as 
it  was  of  value.  The  parcel  was  not  delivered,  and 
on  enquiring  of  the  defendant,  he  knew  nothing 
about  it,  and  had  entirely  forgotten  it :  he  after- 
wards suggested  two  or  three  modes  of  enquiring 
about  it,  which  proved  ineffectual.  The  parcel 
being  delivered  on  the  road,  there  was  no  entry  ol* 
it  on  the  way-bill:  and  being  delivered  by  the 
servant  of  one  of  the  owners,  no  carri^e  was 
charged  for  it. 

Campbell  for  the  defendant.  This  attempt  to 
charge  the  coachman  is  quite  new,  and  cannot  be 
supported.  It  is  not  pretended  to  charge  him  as 
carrier :  he  was  to  receive  no  reward,  and  none  is 
laid  in  the  declaration.  If  so,  he  stands  in  the 
character  of  **  a  mandatary  without  reward ; ''  and 
if  so»  according  to  Jones  on  Bailments^  p.  62.,  he 
is  *<  not  responsible  for  less  than  gross  neglect '^ 
Breach  of  faith  is  not  imputed,  and  gross  neglect 
is  des<:ribed  as  **  want  of  the  care  which  a  man  of 
common  sense,  however  inattentive,  takes  of  his 
own  property."  lb.  p.  8.  A  carrier  generally  con- 
tracts to  deliver,  but  this  man  is  not  charged  as 
carrier.  Besides,  whatever  may  be  his  absolute 
liability,  the  declaration  will  not  enable  the  plaintiff 
to  recover.  The  count  in  trover  is  out  of  the 
question  :  the  mere  loss  of  the  parcel  is  no  conver- 

D  1 
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18S1.  sion,  and  the  special  counts  are  not  proved :  they 
Beauchaxp  proceed,  although  framed  in  tort,  on  a  contract  be- 
^'  tween  the  plaintiff  and  defendant,  and  on  the  facts 
there  is  no  privity  between  them.  The  defendant 
received  the  parcel  from  Fagg^  and  the  plaintiff 
had  not  even  his  name  on  it :  the  defendant  there- 
fore did  not  receive  it  for  him,  and  knew  nothing 
about  hinu 

Lord  Tenterden  C.  J.  There  is  certainly  no 
evidence  of  a  conversion  to  support  the  count  in 
trover ;  but  if  the  jury  are  of  opinion  against  the 
defendant  on  the  question  of  fact,  which  I  shall 
leave  to  them,  I  think  the  first  and  second  counts 
will  apply  to  the  case.  That  question  will  be, 
whether  there  was  gross  negligence  on  the  part  of 
the  defendant.  Nothing  was  to  be  paid  for  its 
conveyance ;  but  still,  if  the  coachman  received  it, 
it  was  his  duty  to  take  care  of  it,  and  deliver  it  at 
the  office  in  HolborUy  to  which  it  was  addressed. 
The  parcel  was  of  value,  and  known  to  him  to  be 
80 ;  and  it  being  his  duty  to  deliver  it,  the  jury 
are  to  say  whether  there  was  great  negligence  on 
the  part  of  the  defendant ;  if  there  was  not  great, 
and  somewhat  extraordinary,  negligence  on  hig 
part,  the  verdict  ought  to  be  for  him. 

Verdict  for  the  plaintiiSI 

Sir  J.  Scarlett  and  Evans  for  the  plaintiff 
Campbell  and  Piatt  for  the  defendant. 
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WILKINS  and  Another  v.  JADIS.  w«nuif«.., 

Feb.S. 

Assumpsit  by  the  indorsee  against  the  drawer  of  Presentment 
a  bill  of  exchange.  haif-past  wven 

The  defence  was  that  the  bill  had  not  been  pro-  5*'7,?' * 

t  in  y  dwelling- 

perly  presented  for  payment  to  the  acceptor,  and  house  where  it 
also  that  there  had  not  been  due  notice  of  dis-  SiSms^JES' 
honour.  ^^^^ 

The  presentment  was  made  at  half  past  seven  p.m.,  the  drawer  of 
at  the  house  where  the  bill  was  made  payable.    The  f^o^^jf"^^ 
party  taking  it  knocked  at  the  door,  and  rung  the  its  maturity, 
bell,  but  no  one  answered.     The  house  appeared  paid*anl?in**°' 
to  be  inhabited.     It  was  not  a  banking-house.  ^«  ^^^  ?^ » 

^  particular  in- 

The  only  evidence  of  notice  of  dishonour  was,  dorsee,  and 
tliat  the  defendant,  two  days  after  the  maturity  of  ^jrit'wi^the 
the  bill,  sent  a  person  to  the  plaintiffi,  to  say  that  g^"?^  ®^ 
he  had  been  defrauded  of  the  bill,  and  shoidd  de-  obtaining  of  it, 
fend  any  action  brought  upon  it.  "  ^^*^  ^ 

that  he  bad  re- 

CampbeU  for  the  defendant  The  evidence,  both  ^^^e  of^iT 
of  presentment  and  of  notice  of  dishonour,  is  in-  honour, 
sufficient.  The  presentment  was  not  made  within 
the  hours  of  business,  and  a  party  is  not  bound  to 
have  any  one  in  waiting  beyond  them  for  the  pur- 
pose of  making  payment.  On  this  principle,  pre- 
sentment at  a  banking-house,  after  the  hours  of 
business,  has  been  held  insufficient,  Elford  v.  Teed^ 
1 M.  &  S.  28. :  and  though  it  has  since  been  con- 
sidered that  presentment  in  the  evening  at  a 
banker's  was  sufficient,  when  there  was  some  one 
therey  who  refused  payment  on  the  ground  of 
having  no  orders^  Gamett  v.  Woodcock^  6  M.  &  S.  44., 
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1831.       that  is  the  extreme  point  to  which  any  case  has 

WiLKiNs  and  gonc.     Here  there  does  not  appear  to  have  been 

Anotheb     any  one  in  the  house,  and  there  is  no  authority  for 

Jadis.  holding  a  presentment  made  under  those  circum- 
stances sufficient.  Then,  as  to  the  dishonour,  it  is 
not  enough  that  the  defendant  knew  that  the  bill 
was  dishonoured,  proof  must  be  given  that  he  re- 
ceived notice  from  some  of  the  parties  to  the  bill. 
The  evidence  here  only  shews  that  the  defendant 
was  aware  of  the  dishonour;  and  that  is  not 
enough. 

Lord  Tenterden  C.  J.  I  have  no  doubt  on 
the  first  point  The  presentment  for  acceptance 
was  properly  made.  The  acceptor  was  bound  to 
have  some  one  at  the  house  at  the  time,  to  pay  the 
bill  if  it  were  presented.  On  the  other  objection, 
it  will  be  a  question  for  the  jury,  whether  the  de? 
fendant  had  received  notice  from  the  plaintiff,  or 
some  party  to  the  bill.  They  certainly  must  be 
satisfied  that  notice  was  given;  mere  knowledge 
of  the  dishonour  is  not  sufficient.  But  is  there 
not  evidence  of  notice  ?  The  communication 
that  any  action  will  be  defended,  is  not  put  on 
the  ground  of  want  of  notice,  but  on  fraud ;  and 
at  tliat  time  the  defendant  knew  the  holders.  How 
was  he  likely  to  know  that  fact,  unless  by  having 
received  notice  ?  It  is  a  question  of  fact  for  the 
jury,  whether  he  had  so,  or  not ;  and  their  verdict 
will  be  given  accordingly. 

Verdict  for  the  plaintifB. 

Gumey  and  TJiesiger  for  the  plaintiffs. 
Campbell  for  the  defendant. 
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In  Easter  term  Campbell  moved  for  a  new  trial       18S1. 
on  the  ground  taken  at  Nisi  Prius,  that  there  was  w,lkin8  and 
no  presentment  at  a  proper  time;   contending.      Another 
that  although  the  presentment  might  have  been       Jadis. 
good,  if  there  had  been  any  one  there  to  answer, 
the  holder  took  the  risk  upon  himself  by  going  so 
late,  and  discharged  the  other  parties,  if  he  did 
not  find  the  acceptor.     He  distinguished  the  case 
from  Barclay  v.  Bailey^  SCamp.  527^  which  he 
said  was  the  strongest  case  against  him,  on  the 
ground  that  in  that  case  there  was  an  answer :  and 
he  referred  to  the  bankers'  cases,  namely,  Parker  v. 
Gordon^  7  East,  385.,  and  those  cited  at  the  trial. 

The  Court  refused  the  rule,  saying,  that  the 
practice  with  respect  to  bankers  had  reference  to 
their  known  hours  of  business ;  that  in  other  cases 
the  question  was,  whether  the  bill  was  presented 
at  a  reasonable  hour :  and  Littledale  J.  said,  he 
thought  it  was,  at  least,  quite  in  time  up  to  eight 
o'clock* 

See  alBO  Morgan  y.  Davison,  1  Stark.  114f. 
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^^"r^  ELLIOTT  and  Anodier,  Executors  of  JOHN 

ELLIOTT,   V.  ELLIOTT,  Administrator  de 
bonis  non  of  LETTSOM. 


Pajrment  of  a 
bond  IS  not  to 
be  presumed 
after  more 
than  twenty 
years,  if  the 
money  was 
lent  to  enable 
the  obligee  to 
go  abroad, 
where  he  died 
shortly  after, 
and  there  is 
evidence  that 
his  adminis- 
trator nerer 
received  any 
assets. 


J)EBT  on  a  bond  to  recover  450/.  from  Lettsom 
to  John  Elliott  J  dated  April  14.  1808.  Plea,  pay- 
ment 

•  Sir  J.  Scarlett^  for  the  plaintiffs,  after  admitting 
that  the  lapse  of  time  since  the  date  of  the  bond 
made  a  prima  facie  case  in  support  of  the  plea,  gave 
the  following  evidence  in  answer  to  it :  — 

The  bond  was  given  for  money  lent  to  Lettsom^ 
to  fit  him  out  for  a  voyage  to  Tortola,  where  he  was 
going  to  be  married.  The  marriage  took  place, 
but  Lettsom  died  within  three  months  of  his  ar- 
rival at  Tortola  ;  and  there  was  some  evidence  that 
notliing  was  ever  realised  as  his  wife's  fortune. 
He  had  a  vested  interest  in  some  property  in  Eng- 
landy  after  the  death  of  his  mother ;  but  she  died 
only  a  year  before  the  action  brought.  There  was 
evidence  also  that  the  defendant  had  stated  that 
he  himself  had  never  received  any  assets  until  the 
death  of  the  mother,  and  that  he  was  not  aware, 
and  did  not  believe,  that  the  original  administrator 
ever  had.  The  administrations  were  taken  out  for 
the  purpose  of  making  a  personal  representative  in 
some  proceedings  in  Chancery :  the  first  was  dated 
in  1810 ;  the  second,  that  granted  to  the  defend- 
ant, in  I8I7.  On  each  occasion  the  personal  pro- 
perty was  sworn  under  20/. 
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Evans  for  the  defendant  said  that  his  client  1831. 

acted  as  a  trustee,  and  was  bound  to  see  the  EixioTrand 

prima  Jacie  case  of  payment  rebutted :  that  he  Another 

made  no  objection  to  the  claim  of  the  plaintiffs,  if  Eluott. 
the  Court  thought  the  evidence  sufficient. 

Lord  Tenterden  C.  J.  I  think  it  is.  It  is  im- 
possible, under  these  circumstances,  to  suppose  that 
the  money  was  paid,  (a) 

Verdict  for  the  plaintiffi. 

Sir  J.  Scarlett  and  Tatfourd  for  the  plaintiff. 
Evans  for  the  defendant. 

(a)  Newman  v.  Newnan^  1  Stark.  N.  P.  C.  101. 


CARR,  Administratrix,  &c.  v.  ROBERTS. 


WnncnrMTEB, 

Feb.S. 


com- 


VyOVENANT.  An  adminis- 

The  action  was  brought  on  a  deed,  whereby  the  £SfS^^, 
intestate  assimied  all  his  property  to  the  defend-  peUedtopay 

M.     •  -J       X-  r»  -x      X      u  -J   an  annuity  for 

ant,   in  consideration  of  an  annuity  to  be  paid  which  bis  in- 
to him  for  his  life,  and  also  of  the  defendant's  ]^^^^ 
taking  upon  himself  the  payment  of  all  debts  due  cover  on  a 
from  the  intestate,  and  of  an  annuity  previously  Si^flrfwm. 
granted  by  the  intestate  to  oneA.B.    The  de-  »trator  B^mt 

o  ^  a  party  who 

claration  stated  a  covenant  by  the  defendant  to  had  cove, 
indemnify  the  intestate  against  the  payment  of  this  demnify'thc"" 
annuity ;  and  assigned  as  a  breach,  that  a  large  intestate 
sum,  500/.,  was  due  from  the  intestate  during  his  payment, 

though  such 
daim  of  indemnity  has  not  been  taken  into  account  in  the  amount  of  the  stamp  on 
the  letters  of  admmistration. 
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1831.^  lifetime  for  arrears  of  this  annuity,  and  that  the 
defendant  did  not  pay  those  arrears,  nor  indemnify 
the  intestate,  and  the  plaintiff  since  his  death, 
against  them. 

The  defendant  pleaded,  among  other  things,  that 
the  plaintiff  was  not  administratrix,  &c. 

The  annuity  was  in  arrear  for  the  time  stated  in 
the  declaration,  ^id  A.B.^  the  annuitant,  had 
brought  an  action  against  the  plaintiff,  to  which 
she  had  confessed  assets  to  the  amount  of  £0/.,  and 
A.  B.  had  taken  judgment  for  that  sum  immedi- 
ately, and  a  judgment  of  assets  quando  for  the  re- 
mainder. The  costs  in  that  action  were  14/.,  and 
these  and  the  20/.  had  been  paid. 

There  was  no  evidence  of  any  assets  beyond  the 
QOL  so  confessed  ;  and  the  letters  of  administration 
had  no  stamp,  none  being  necessary  unless  the 
estate  is  above  the  value  of  201. 

J.  Williams  for  the  defendant  objected,  that  the 
title  of  the  plaintiff,  as  administratrix,  was  not 
proved.  The  sum  to  be  recovered  in  this  action 
is  part  of  the  intestate's  property,  and  ought  there- 
fore to  have  been  included  in  the  valuation  of  the 
estate.  Hunt  v.  Stevens,  3  Taunt  113.  If  it  had 
been,  a  stamp  would  have  been  necessary. 

Campbell  for  the  plaintiff.  A  mere  contingent 
right  to  recover  damages,  as  this  was  at  the  time 
of  taking  out  the  administration,  cannot  be  reck- 
oned as  part  of  the  intestate's  estate.  It  was  not 
to  be  supposed  that  the  defendant  would  fail  to 
pay  the  annuity }  and,  unless  he  did,  the  plaintiff 
would  take  nothing  under  the  covenant.  Besides, 
if  the  plaintiff  or  the  intestate  in  his  lifetime,  re- 
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covered  against  the  defendant,  they  would  hold  the       1831. 
proceeds  only  as  trustees  for  the  annuitant;  and 
property  held  merely  as  trustee  is  expressly  ex- 
cluded from  the  valuation  by  stat  55  G.  3.  s.  184. 
sched.  part  3. 

J.  WiUiams.  The  intestate,  or  the  plaintiff,  upon 
recovering  on  this  covenant,  would  certainly  be 
liable  to  the  annuitant  to  the  same  amount ;  but 
that  does  not  make  them  trustees  of  that  money. 
And  unless  they  are  trustees,  the  money  must  be 
taken  into  the  account :  for  the  duty  attaches  on 
the  whole  sums  which  are  to  be  got  in,  without  any 
regard  to  the  deductions  to  be  made  from  them. 

Lord  Tenterden  C.  J.  The  case  of  Hunt  v. 
Stevens  was  an  action  of  trover  for  goods.  Unless 
they  belonged  to  the  intestate,  the  plaintiff  had  no 
claim :  and  his  right  thus  depending  on  the  intes- 
tate's actually  having  the  property  in  them,  it  was 
held  that  they  ought  to  have  been  included  in  the 
estimate  of  the  administration  duty.  In  the  pre- 
sent case  it  was  utterly  impossible,  at  the  time  of 
taking  out  the  letters  of  administration,  to  say 
whether  there  would  ever  be  any  occasion  to  re- 
sort  to  the  covenant  of  the  defendant.  Such  a 
contingency  could  not  be  a  matter  of  valuation. 
I  think  therefore  that  it  is  impossible  to  treat  such 
a  covenant,  or  the  damages  to  be  recovered  under 
it,  as  part  of  the  estate  of  the  intestate. 

Verdict  for  the  plaintiff. 

Campbell  and  White  for  the  plaintiff. 
J.  Williams  for  the  defendant. 
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WlsnUKflTBly 

Fed.  9. 


DOYLE  «;.  DALLAS. 


Assumpsit  on  a  policy  of  insurance  at,  from,  and 
to  any  port  or  ports,  place  or  places  whatsoever, 
for  the  space  of  a  year  from  October  19th,  1827, 
upon  the  ship  Triton;  averring  a  total  loss,  by 
perils  of  the  sea. 

The  plaintiff  was  the  owner  and  master  of  the 
ship  Triton.  She  had  been  some  time  at  Monte 
VideOf  and  sailed  thence  to  Buenos  Jyres,  and 
arrived  there  in  the  outward  roads  on  the  6th  of 
October  1828.  The  following  day  she  was  taken 
by  a  pilot  to  the  inner  roads,  and  anchored  there. 
On  the  11  thy  it  was  observed  that  she  did  not 
swing  with  the  tide,  and  on  examination  it  ap- 
peared that  she  had  struck,  and  leaked  very  fast. 
Efforts  were  ineffectually  made  to  move  her  from 
the  place  where  she  was ;  and  the  cargo  was 
almost  entirely  discharged ;  but  the  water  gained 
so  fast  on  the  pumps  that  the  ship  sunk  the  next 
morning,  the  morning  of  October  12th,  and  lay  on 
her  side,  completely  under  water  at  high  tide,  but 
worth  thcTsum  partly  above  water  at  low  tide.  Before  this  time 
h^  ?t"cannot  *^®  cargo  had  been  almost  entirely  removed.  On 
be  treated  as    the  momiug  of  the  12th,   the  plaintiff)  without 

a  total  loss.  •/»"!  i  -w-fw 

though  she  S^^^S  ^^^  ^^  ^^^  vessel,  Went  to  Lloydrs  agent  at 

mwkfit*^u)  ^^^^^os  Ayres,  to  give  notice  of  abandonment; 

carry  the  but  it  did  not  distinctly  appear  whether  such 

aSy  hiteSed  Doticc  was  actually  given.     On  the  1 3th,  the  ship 

for  her. 

Semble,  That  the  law  would  be  the  same  if  she  could  only  return  m  ballast.   The  loss 
oftke  vojfoge  cannot  make  a  constructWe  loss  of  the  $hip  on  a  policy  on  the  ship  only. 


A  ship,  being 
wrecked,  was 
sold  by  die 
owner  and 
master,  and 
soon  after- 
wards  got  off 
bv  the  pur- 
chaser and  re- 
paired, though 
at  a  great  ex- 
pence. 

The  owner 
cannot  treat 
this  as  a  total 
loss,  unless 
the  sale  at  the 
time,  in  the 
exercise  of  a 
sound  judg- 
ment, ap- 
peared most 
beneficial  for 
otfparties. 

If  the  ship 
was  likely  to 
be  repairable, 
so  as  to  come 
to  England 
with  any 
caigo,  so  as 
upon  her  ar- 
rival to  be 
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was  surveyed  by  some  captains  of  ships  approved  1831. 
by  the  plaintiff*  and  by  Lloyd^s  agent  at  Buenos  doyle 
Ayres,  who  went  on  board  at  low  water,  and  they  ^' 

advised  that  she  should  be  sold,  on  the  ground  that 
the  expense  of  raising  her,  especially  as  she  had  a 
great  weight  of  coals  and  ballast  on  board,  and 
the  tides  and  weather  very  uncertain,  would  pro- 
bably be  more  than  she  was  worth.  Accordingly 
on  the  18th,  her  hull  and  masts  and  some  coals, 
and  a  few  other  articles  left  on  board  (her  prin- 
cipal stores  and  tackle  having  been  removed)  were 
sold  for  660  dollars  currency.  Her  rudder,  rig- 
ging, and  other  tackle  were  also  sold  for  the  sum  of 
4540  dollars  currency. 

The  level  of  the  water  in  the  river  Plate  is  very 
much  affected  by  the  winds  which  blow :  a  south- 
west wind,  called  a  pampera,  raising  the  water,  a 
northerly  wind  depressing  it :  the  difference  in 
level  thus  occasioned  is  often  not  less  than  a 
fathom.  On  the  day  of  the  loss  there  was  a 
south-west  wind,  and  this  continued,  and  during 
much  of  the  time  with  very  great  violence,  up  to 
and  after  the  time  of  the  sale  of  the  hulk.  It 
changed  to  the  northward  afterwards,  and  the 
water  became  unusually  low  in  consequence.  The 
purchaser  took  advantage  of  this ;  and  the  vessel 
being  in  great  part  above  water  on  the  20th  by 
reason  of  the  lowness  of  the  river,  he  continued  to 
get  her  much  lightened  at  low  water,  and  to  float 
her  at  the  rising  of  the  tide,  and  thus  to  remove 
her  and  anchor  her  nearer  the  shore. 

The  Triton  was  described  as  a  teak  vessel. 
After  the  removal  of  the  cargo,  at  the  time  of  the  ac- 
cident, little  was  left  on  board,  except  about  ninety 

VOL.  II.  E 
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18S1.  tons  of  sand  ballast  and  forty  tons  of  coals.  The 
DoYLB  plaintiff  had  at  this  time  entered  into  a  contract  for 
^'  a  homeward  freight  of  hides,  by  which  he  would 
have  netted  about  1200/.  After  the  Triton  was 
raised,  it  was  found  that  she  leaked  very  much  the 
first  day,  but  the  leak  was  pretty  well  subdued 
after  that  time,  though  she  required  continual 
pumping  till  the  repairs  were  done.  On  examination, 
it  appeared  that  she  had  struck  upon  the  anchor 
of  a  vessel  which  was  lying  sunk  \  and  after  the 
copper  was  stripped  off  to  repair  her,  it  was  found 
that  the  anchor  had  penetrated  a  streak  of  pine  in 
her  bottom,  of  which,  though  she  was  described  as 
a  teak  ship,  there  were  found  to  be  three.  The 
pine  swelled  with  the  water ;  and  by  this  means, 
and  by  the  caking  about  the  leak  of  the  sand 
and  coals,  the  leak  was  much  diminished  from  its 
original  extent,  and  thus  the  ship  was  raised  in  the 
manner  already  mentioned.  If  the  leak  had  been 
made  in  teak,  which  is  a  hard  wood,  and  does  not 
swell  in  water,  there  would  have  been  no  possibility 
of  floating  and  repairing  the  ship. 

The  value  of  the  Triton  before  the  accident  was 
about  2500/.  or  3000/. ;  the  insured  value  was  2500/. 
The  expense  of  raising  her  was  about  2000  dollars, 
and  2000  more  were  expended  in  refitting  her  with 
some  of  her  old  spars  and  tackle,  pumping  her 
and  keeping  her  afloat,  and  bringing  her  to  Ense-^ 
nada^  a  small  harbour  about  fifty  miles  from  Buenos 
At/reSf  but  the  nearest  place  at  which  she  could 
be  repaired,  and  the  expense  of  the  repairs  done 
there  was  12700  dollars.  They  had  not  there  the 
means  of  recoppering  her,  but  they  put  her  in  such 
a  condition  that  she  sailed  to  Rio  Janeiro.     Some 
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further  repairs,  to  the  amount  of  about  5000  dollars,  1831. 
were  done  there,  making,  in  all,  an  expense  of 
about  1350/.  She  was  not  however  coppered, 
which  would  have  cost  about  300/.  in  England. 
Without  being  coppered,  she  would  not  have  been 
fit  to  carry  a  cargo  of  hides  from  Buenos  Ayres  to 
England ;  but  she  might,  after  being  repaired  as 
she  was,  have  sailed  to  England  in  ballast,  or  with 
some  sorts  of  cargo.  The  repairs  actually  made 
enabled  her  owners  to  use  her  as  a  coasting  vessel 
at  Rio  Janeiro. 

The  vessel  was  sold  several  times  before  she  was 
repaired  at  Ensenada,  once  for  6000  dollars  ;  but 
the  last  time,  after  the  expending  of  the  first  4000 
dollars  in  raising  her  and  keeping  her  afloat,  but 
before  the  substantial  repairs  were  done,  she  was 
sold  for  3200  dollars.  A  dollar  currency  is  worth 
a  little  more  than  a  shilling  sterling. 

On  this  state  of  facts,  the  plaintiff  claimed  to 
recover  for  a  total  loss  :  the  defendant  contended 
that  it  was  a  partial  loss  only,  and  paid  into  court 
a  sum,  as  he  represented,  sufficient  to  cover  its 
amount  It  was  agreed  that  the  verdict  should  be 
taken  for  the  plaintiff,  if  the  loss  were  total ;  for 
the  defendant,  if  partial :  leaving  the  actual  amount 
of  loss,  and  the  sufficiency  of  the  payment  into 
court,  to  be  settled  in  that  case  by  a  reference. 

Sir  James  Scarlett^  in  opening  the  case  for  the 
plaintiff,  had  detailed  the  facts,  and  had  contended 
that  the  plaintiff,  if  he  acted  for  the  best,  and  as  he 
would  have  done  for  his  own  interests  if  uninsured, 
was  entitled  to  treat  this  as  a  total  loss,  and  to  re- 
cover in  the  action. 

E  2 
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18S1.  F.  Pollock   for  the  defendant.      There   is  no 

XCT  abandonment  in  this  case;  the  plaintiflTs  right 
^-  therefore  depends  entirely  on  the  question,  whe- 
ther, under  the  circumstances,  he  was  at  liberty  to 
treat  this  as  a  total  loss,  and  to  sell  the  ship.  It 
was  not,  in  fact,  a  total  loss,  for  the  ship  is  now  in 
existence,  and  sailing  about  It  cannot  however  be 
disputed,  that  according  to  the  established  rules  of 
law,  however  mischievous  in  this  respect  they  may 
be,  there  may  be  a  constructive  total  loss.  But  to 
make  a  loss  of  this  description,  there  must  exist  an 
absolute  necessity  to  sell ;  if  not,  the  loss  is  only  par- 
tial. This  was  the  opinion  o^ Dallas  C.  J.  in  Maebum 
V,  Leckicy  cited  in  Abbott  on  Shippings  p,6.,  and  more 
fully  stated  in  a  report  of  the  trial  published  by  the 
committee  of  LloytPs.  So  also  in  a  recent  case  of 
Somes  V.  Sugrue^  Tindal  C.  J.  said,  "  The  ship  must 
be  sold  under  such  circumstances,  that  any  man  of 
prudent  and  sound  mind  would  feel  himself  capable 
of  taking  no  other  alternative  than  that  of  selling 
the  ship.**  The  same  doctrine  was  held  in  Robert- 
son V,  Clarke^  1  Bing,  445. ;  and  in  Idle  v.  Royal 
Exchange  Assurance  (Company,  3  Br.  &  B.  151.  n., 
where,  upon  error  from  a  judgment  of  C.  P.,  a 
venire  de  novo  was  awarded,  on  the  ground  that 
the  necessity  of  the  sale  was  not  to  be  inferred 
from  the  facts  stated  on  the  special  verdict.  And 
in  analogy  to  these  decisions,  it  is  laid  down  in 
Abbott  on  Shippings  p.  2.,  that  the  authority  of  the 
master  to  sell  the  ship  only  exists  in  cases  of  ex- 
treme necessity.  But  if  the  authority  of  the 
master  is  generally  to  be  taken  thus  strictly,  much 
more  must  it  be  so  when  the  interests  of  under- 
writers come  in   question  ;    and  it  may  well  be 
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doubted,  whether  any  circumstances  justify  a  1831. 
master,  who  is  also  owner  as  in  this  case,  in  con- 
verting a  partial  into  a  total  loss.  A  mere  master 
may  act  for  the  benefit  of  all  parties ;  but  this 
power  is  not,  as  against  the  underwriters,  to  be 
intrusted  to  an  owner,  whose  interests  are  opposed 
to  theirs.  At  all  events,  such  a  transaction  must 
be  very  strictly  watched.  In  the  present  case,  if 
the  plaintiff  had  got  the  vessel  up,  (as  he  might 
have  done,  for  the  purchaser  did  so  two  days 
afterwards,)  and  had  then  found  the  expense  of 
repairs  greater  than  the  value  of  the  ship  would 
be  when  repaired,  he  might  perhaps  have  been 
entitled  to  treat  it  as  a  total  loss  :  but  he  was  not 
justified  at  the  time,  and  under  the  circumstances, 
in  doing  so,  without  further  attempts  to  save  her ; 
and  the  fact,  that  she  was  almost  immediately  after- 
wards recovered,  and  is  now  in  service,  is  the  strong- 
est proof  that  there  was  not  that  necessity  which 
could  alone  justify  the  sale,  for  expediency  is  not 
sufBcient  He  then  proceeded  to  comment  minutely 
on  the  facts  of  the  case,  especially  as  to  the  short 
time  intervening  between  the  accident  and  the  sale, 
and  the  amount  of  expense  finally  incurred  by  the 
purchasers. 

Sir  James  Scarlett  in  reply.  Nothing  turns  on 
the  fact  of  abandonment :  the  plaintiff  had,  at  all 
events,  a  right  to  treat  this  as  a  total  loss.  At  the 
time  of  the  sale  there  was  no  probability  that  the 
ship  could  be  raised ;  she  only  was  raised  in  con- 
sequence of  an  unforeseen  and  improbable  change 
of  weather.  Even  after  she  was  raised,  all  the  cir- 
cumstances shew  that  the  plaintiff  acted  rightlys 
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1831.       for  more  than   1300/.  was  actually  expended  on 

Doyle       ^^^  >  ^^^  ^^^^  ^^^  ^^®  ^^  °^*'  ^^  ^  come  to  England 
^'  with  a  cargo,  though  perhaps  she  might  possibly  be 

got  over  in  ballast.  Was  it  then  worth  while  to  re- 
pair her  at  such  an  expense  ?  If  not,  the  plaintiff 
acted  right  in  the  result :  at  all  events,  at  the  time 
of  the  sale,  he  exercised  a  sound  discretion;  and  if 
so,  he  is  entitled  to  recover. 

Lord  Tenterden  C.  J.,  in  summing  up  to  the 
jury,  said.  The  only  question  is,  whether  this  amounts 
to  a  total  loss  ?  The  ship  is  not  bodily  and  speci- 
fically  lost ;  but  circumstances  may  have  occurred 
which,  according  to  the  law  established  in  cases  of 
marine  insurance,  are  equivalent  to  a  total  loss*  I 
think  the  circumstances  in  this  case  will  have  that 
effect,  if  at  the  time  of  the  sale,  that  measure,  on 
the  sound  exercise  of  the  best  judgment,  appeared 
most  beneficial  to  all  parties.  It  is  not  enough  that 
the  owner  acted  honestly  in  the  sale,  and  intended 
to  do  for  the  best :  the  underwriters  are  not  liable 
unless  he  formed  a  correct  judgment,  that  is  to 
say,  the  best  and  soundest  judgment  which  could 
be  formed  under  the  circumstances  which  then 
existed.  Nothing  less  than  this,  in  my  opinion, 
will  make  a  total  loss,  while  the  ship  continues  in 
existence. 

Now  the  correctness  of  this  judgment  would 
depend  on  two  circumstances :  the  probability  of 
being  able  to  raise  the  vessel  at  all ;  and  the  power 
of  repairing  her,  if  raised,  at  a  price  rendering  it 
worth  while  to  do  so.  With  respect  to  the  first  of 
these  questions,  the  sale  certainly  took  place  very 
soon.     There  seems  to  have  been  a  great  change 
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in  the  level  of  the  water  after  it;  more  perhaps  iSSl. 
than  could  have  been  anticipated  at  all,  and  at  all 
events  there  was  no  reason  for  expecting  it  so 
soon.  But  it  was  known  that  the  height  of  the 
water  did  vary  greatly  with  the  variation  of  the 
winds ;  and  I  think  that  on  the  day  of  the  survey, 
when  it  was  determined  to  sell  the  vessel,  it  must 
have  appeared  uncertain  whether  she  might  or 
might  not  be  raised.  But  assuming  that  she  would 
be  so,  still  there  would  be  the  question,  whether 
it  was  worth  while  to  repair  her?  His  Lordship 
then  stated  the  evidence  as  to  the  expense  of  so 
doing. 

Besides  this  evidence  of  expense,  it  is  proved, 
that  after  all  these  repairs  the  ship  still  was  unfit 
to  sail  for  England  with  a  cargo  of  hides,  such  a 
cargo  as  the  plaintiff  had  contracted  for.  I  do  not 
think  tliat  circumstance  enough  to  justify  the  sale. 
The  underwriters  do  not  undertake  that  the  ship 
shall  be  able  to  carry  this  or  that  cargo.  If  the 
ship  could  have  come  to  England^  even  in  ballast, 
I  think,  (certainly  with  any  cargo,)  so  that  on  her 
arrival  she  would  have  been  worth  the  money  ex- 
pended on  her,  she  ought  to  have  been  repaired 
for  the  purpose.  The  loss  of  the  voyage  will  not, 
in  my  opinion,  make  a  constructive  total  loss  of 
the  ship.  Some  cases  have  been  so  decided  ;  but 
as  the  thing  insured  remained  in .  specie^  I  do  not 
think  that  amounted  to  a  total  loss.  The  best 
thing  for  the  underwriters  must  be  done,  not 
merely  for  the  owner ;  and  as  they  indemnify  only 
against  the  loss  of  the  ship,  the  loss  of  the  voyage 
would  not  injure  them*  Taking  all  the  circum- 
stances into  consideration,  if  you  are  of  opinion 
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1831.       that  the  plaintiff,  in  acting  as  he  did,  exercised  a 

DoTLE       sound  judgment,  as  well  for  the  benefit  of  the 

^'  underwriters  as  for  his  own  interest  as  owner,  and 

did  what,  at  the  time,  was  best  for  all  parties,  your 

verdict  will  pass  for  the  plaintiff;  if  otherwise,  for 

the  defendant. 

Verdict  for  the  defendant 

Sir  /.  Scarlett  J  Campbell^  and  Piatt  for  the 
plaintiff. 

F.  Pollock  and  Maule  for  the  defendant. 

In  Easter  term  Sir  J.  Scarlett  moved  for  a  new 
trial,  on  the  ground  that  the  verdict  was  against 
evidence ;  but  the  Court  refused  the  rule. 


Cambridge  v.  Anderton,  23.&C.  691.  S.C  R.  &  M.  N.  P.C. 
60. 


w«TKiN»T«,  KENNEY  V.  MAY  and  ANOTHER. 

Feb.  10. 

The  constable  Case  for  irregularity  in  a  distress,  in  not  causing 
ijho  swears      goods  to  be  appraised  by  a  sworn  appraiser  accord- 

the  appraisers    ?  , 

of  a  distress      mg  to  the  Statute. 

2  wTa  M.^*  The  evidence  for  the  defendant  shewed  that  the 
8css.i.c,5.6i.  appraisers  appraised  the  goods  on  the  premises,  and 
with  the  ap.  then  went  to  the  house  of  the  constable,  and  were 
Smeofi'e^^  there  sworn  to  the  truth  of  the  appraisement 

appraisement,  and  must  swear  them  brfore  they  make  it. 
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J.  WilUams  and  Butt,  for  the  plaintiff,  objected, 
that  the  constable  must  attend  with  the  appraisers 
at  the  time  the  goods  are  appraised,  and  must 
swear  them  before  they  make  their  appraisement, 
and  cited  a  case  which  they  said  was  decided  to 
that  effect ;  but  they  did  not  produce  it  at  the  trial. 

Gumey  and  Erie,  for  the  defendants,  contended 
that  the  statute  ^W.S^M.  sess.  \.  c.5.  s.\.  does 
not  require  the  formalities  insisted  on  by  the  plain- 


1831. 


Kenney 

V, 

May  and 
Amotueb. 


Lord  Tenterden  C.  X  I  am  clearly  of  opinion 
that  the  objection  is  good  on  both  grounds ;  and 
that  the  intention  of  the  act  to  protect  the  tenant 
will  be  effected  by  declaring  this  to  be  the  law.  It 
is  a  requisite  which  is  very  seldom  complied  with, 
from  not  being  generally  known. 

Verdict  for  the  plaintiff,  1^.  damages. 

J.  WilUams  and  Butt  for  the  plaintiff. 
Gumey  and  Erie  for  the  defendants. 
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ADJOURNED  SITTINGS  IN  LONDON. 


Guildhall, 

^^^•15.  HALL  V.  WILCOX. 

One  of  the      ASSUMPSIT  bv  the  payee  against  the  maker  of  a 

makers  of  a  .  ,      «       t^, 

joint  promia-     promissory  note  tor  50/. 

showThat"?  '^^^  "^'^  was  joint  with  Honey  sett.  It  was  proved 
was  a  mere  on  the  plaintiflTs  evidence  that  Honey sett^  who  was  a 
othe'/party,  ^  publican,  had  applied  to  the  plaintiff,  a  brewer,  for 
and  so  ^"o^n  a  loan  of  50/.  J  and  on  the  plaintifTs  requiring  se- 
the  payee  of  curity,  Wikox  agreed  to  join  with  Honeysett  in  the 
that^^^plaki-  promissory  note.  Honeysett^  after  some  time,  fell 
tiff  has  taken  a  into  difficulties,  and  the  plaintiff  took  half  a  crown 
from  the  prin-  in  the  pound  as  a  composition  for  this  and  other 
cipai  debtor,     demands,  having  arrested  him,  and  discharged  him 

on  payment  of  that  sum.  The  sum  paid  reduced 
the  plaintiflTs  demand  on  the  note  to  40/.  It  was 
doubtful  on  the  evidence,  whether  this  was  not 
done  with  the  defendant's  consent. 

Sir  /.  Scarlett  for  the  defendant  insisted  that  it 
was  not  done  with  his  consent ;  and  the  defendant, 
being  a  known  surety,  must  be  discharged. 

F.  Pollocky  for  the  plaintiff,  contended  that  the 
note  being  a  joint  note,  without  any  mention  of 
suretyship,  the  defendant  must  be  considered  as  a 
principal ;  that  he  could  not  be  allowed  to  allege 
he  held  any  other  character  than  that  which  he 
assumed  in  the  note. 

Lord  Tenterden  C.  J.  said  he  was  of  opinion 
that  as  the  note  was  made  and  given  to  the  plaintiff 
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with  the  knowledge  that  the  defendant  was  only  a 
surety,  the  defendant  would  be  discharged  unless 
the  composition  was  taken  with  the  express  con- 
sent of  the  plaintiff. 

This  question  was  left  for  the  jury,  who  found  a 

Verdict  for  the  defendant. 


18S1. 


F.  Pollock  and  Corny n  for  the  plaintiff. 
Sir  /.  Scarlett  for  the  defendant. 


Chitty  on  Bills,  193  a.  Perfect  v.  Musgrave,  6  Price,  111. 
Price  V.  Edmunds^  10  B.  &  C.  578.,  in  which  the  admissibility  of 
such  evidence  was  much  doubted. 


BALDWIN  V.  DIXON. 

Assumpsit  on  a  warranty  that  a  horse  was  sound. 

For  the  defendant,  Campbell  called  the  person 
from  whom  defendant  had  bought  the  horse  under 
a  warranty  of  soundness. 

Sir  J.  Scarlett  objected  that  the  witness  was  in- 
competent, inasmuch  as  he  was  liable  to  the  de- 
fendant for  the  damages  and  the  costs  in  this 
action. 


GniLDHALLy 

Feb.  16. 

In  an  action 
on  a  warranty 
of  a  hone,  the 
vendor  of  tho 
horse  to  the 
defendant, 
who  gave  ast* 
milar  warranty 
on  that  Bale,  m 
a  competent 
witness  for  the 
defendant. 


Lord  T£NT£RD£N  C«  J.,  aflcr  mentioning  a  case 
from  the  Midland  circuit,  which  afterwards  came 
before  this  Court,  and  looking  into  the  books  on 
evidence,  said,  as  he  could  find  no  authority,  it 
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Baldwin 

V. 

Dixon. 


would  be  safer  to  receive  the  witness,  giving  the 
plaintiff  leave  to  enter  a  verdict,  in  case  the  Court 
should  think  he  was  incompetent. 

Verdict  for  the  plaintiff 

Sir  J.  Scarlett  and  Pollock  for  the  plaintiff. 
Campbell  and  R.  V.  Richards  for  the  defendant 


GmLDHALL, 

Feb.  18. 

Where  work 
is  undertaken 
on  contract  at 
a  given  price, 
the  emplover 
is  not  habfe  to 
any  greater 
amount  by 
consenting  to 
alterations 
from  the  ori- 
ginal plan, 
unless  he  is 
either  ex- 
pressly in- 
formcKi,  or 
must  neces- 
sarily, from 
the  nature  of 
the  work,  be 
aware,  that 
the  alterations 
will  increase 
the  expense. 


LOVELOCK  V.  KING. 

Assumpsit  on  a  carpenter's  bill  for  alterations  in 
a  house  of  the  defendant. 

This  was  one  of  the  common  cases  in  which 
work  was  originally  undertaken  on  a  contract  for 
a  fixed  sum,  and  alterations  subsequently  made, 
on  which  the  plaintiff  claimed  to  abandon  the  con- 
tract, and  recover  a  measure  and  value  price  for 
the  work  actually  done.  The  original  contract 
was  for  62/.  105. :  there  was  some  entirely  ad- 
ditional work  done  under  a  separate  contract  for 
10/. ;  and  there  were  considerable  alterations  and 
departures  from  the  original  plan,  which  there  was 
the  usual  evidence  that  the  defendant  had  seen, 
and  had  not  objected  to,  and  in  some  cases  that 
he  had  expressly  approved  of  them.  Among 
these  were  the  alteration  and  enlargement  of  a 
window,  which  were  proved  to  have  occasioned 
an  increased  expense  of  51.  The  defendant  had 
paid  82/.  in  all :  the  plaintiff's  witnesses  stated  the 
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value  of  the  whole  work  at  140/, ;  the  defendant's       1831. 
witnesses  stated  it  below  the  sum  actually  paid. 

Lord  Tenterden  C.  J.,  in  summing  up  to  the 
jury,  observed  that  the  case,  although  very  com- 
mon in  its  circumstances,  involved  a  very  im- 
portant principle,  and  required  their  very  serious 
consideration.  In  this  case,  as  in  most  others  of 
the  kind,  the  work  was  originally  undertaken  on  a 
contract  for  a  fixed  sum.  A  person  intending  to 
make  alterations  of  this  nature  generally  consults 
the  person  whom  he  intends  to  employ,  and  ascer- 
tains from  him  the  expense  of  the  undertaking  j 
and  it  will  very  frequently  depend  on  this  estimate 
whether  he  proceeds  or  not.  It  is  therefore  a 
great  hardship  upon  him  if  he  is  to  lose  the  pro- 
tection of  this  estimate,  unless  he  fully  understands 
that  such  consequences  will  follow,  and  assents  to 
them.  In  many  cases  he  will  be  completely  ignorant 
whether  the  particular  alterations  suggested  will 
produce  any  increase  of  labour  and  expenditure ; 
and  I  do  not  think  that  the  mere  fact  of  assenting 
to  them  ought  to  deprive  him  of  the  protection  of 
his  contract  Sometimes,  indeed,  the  nature  of 
the  alterations  will  be  such  that  he  cannot  fail  to 
be  aware  that  they  must  increase  the  expense,  and 
cannot  therefore  suppose  that  they  are  to  be  done 
for  the  contract  price.  But  where  the  departures 
from  the  original  scheme  are  not  of  that  character. 
I  think  the  jury  would  do  wisely  in  considering 
that  a  party  does  not  abandon  the  security  of  his 
contract  by  consenting  that  such  alterations  shall 
be  made,  unless  he  is  also  informed  at  the  time  of 
the  consent  that  the  effect  of  the  alteration  will 
be  to  increase  the  expense  of  the  work.     In  the 
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present  case  it  is  not  pretended  that  any  such 
caution  was  given ;  and  it  does  not  appear  to  me 
that  any  of  the  alterations,  except  that  of  the 
window,  the  additional  cost  of  which  the  money 
paid  is  enough  to  cover,  were  of  such  a  nature  as 
necessarily  to  import  an  increase  of  expense.  The 
question  however  is  entirely  for  the  jury ;  and  it 
is  of  great  importance,  from  the  frequency  of  such 
cases,  that  they  should  adopt  a  correct  principle  in 
its  decision. 

Verdict  for  the  defendant* 


Campbell  and  F.  Kelly  for  the  plaintiff. 
Gumey  and  Steer  for  the  defendant. 


Guildhall, 
Feb.\9. 


BARBER,  Executrix  of  BARBER,  v. 

MORRIS. 


A  sale  by  auc-    ASSUMPSIT. 

of  ai£''^  The  first  count  of  the  declaration  stated,  that  the 
on  the  life  of  a  defendant,  in  the  lifetime  of  Warier  the  testator, 
cannot  be  in-  to  wit,  on  March  23.  1825,  put  up  for  sale  by 
tSercmnd'of  puWic  auction  a  certain  policy  of  assurance,  de- 
fraud, because  scribed  as  a  policy  of  assurance  for  700/.  effected 
of^sSedkTnot  with  the  Pelican  OflSce  on  September  18. 1813,  on 
SrSdo?^  the  life  of  a  gentleman  then  in  the  thirty-third 
hadonivare-  year  of  his  age,  subject  to  the  annual  payment  of 
t^Tt^n^the  19/.  19^.  Id.  upon  and  subject  to  certain  conditions 
Hfeoftheparty  of  sale,  which  Stipulated  for  the  immediate  payment 

insured,  al-  ^  *    •' 

thoueh  that  interest  is  afterwards  redeemed,  if  the  practice  of  the  office  is  to  pay  such 
policies  without  inquiring  into  the  continuance  of  the  interest,  and  if  there  is  no  mis* 
representation  or  improper  concealment  of  facts  by  the  vendor. 
Evidence  of  the  course  of  the  ofBre  as  to  payment  in  such  cases,  is  receivable. 
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of  a  deposit  and  the  signing  an  agreement  to  com-     ^  ^^31. 
plete  the  purchase  within  a  month ;  for  the  assigning 
the  policy  on  the  completion  of  the  purchase ;  for 
the  apportionment  of  the  auction  duty,  and  for  mak- 
ing an  allowance  in  the  price  in  case  of  any  error  or 
misstatement  in  the  particulars  of  sale.     The  count 
then  stated  that  Barber^  the  testator,  became  the 
purchaser,  and  paid  the  deposit  and  his  share  of 
the  auction  duty,  and  signed  the  agreement  re- 
quired J  and  averred  mutual  promises  by  him  and 
the  defendant  to  perform   their   respective   parts 
under  the  conditions  of  sale,  and  a  promise  by  the 
defendant  that  he  had  lawful  right  and  full  power 
to  sell  and  assign  over  the  said  policy.     It  then 
stated  as   a   breach,    that   although   Barber  per- 
formed  every  thing  remaining  on  his  part  to  be 
performed,  and  the  defendant  made  to  him  a  cer- 
tain assignment,  purporting  to  be  an  assignment  of 
the  policy  so  put  up  to  sale  as  aforesaid,  yet  the 
defendant,  contriving  &c.,  deceived  &c.,  in  this, 
that  he  the  said  defendant,  at  the  time  of  the  sale 
or  of  his  said  promise  and  undertaking,  or  at  any 
time  since,  had  not  lawful  right  or  any  power  to 
sell  or  assign  over  the  said  policy  ;  and  that  at  the 
time  of  the  sale  and  promise,  he,  the  said  defend- 
ant, had  an  interest  in  the  life  of  the  said  gentle- 
man, upon  whose  life  the  policy  was  effected,  only 
during  the   continuance  of  a  certain  redeemable 
annuity,  and  not  an  indefeasible  interest  to  con- 
tinue during  the  whole  of  sucli  life.     The  declara- 
tion then  averred,  that  after  the  sale  and  assignment 
of  the  policy,  and  during  the  continuance  of  the 
life  insured,  the  annuity  was  redeemed,  and  there- 
upon the  defendant's  interest  in  the  life  ceased,  and 
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1831.        the  policy  became  of  no  value  to  the  purchaser; 

Babieb       ^^^  alleged  the  payment  by  the  testator  and  the 

^'  plaintiff  of  several  premiums  on  the  policy  as  spe- 

IVaOBBIS*  •     1      1 

cial  damage. 

The  second  count  varied  from  the  first,  in  lay- 
ing as  a  breach  that  the  defendant  did  not  com- 
plete the  said  sale,  but  made  to  Barber ,  the 
testator,  "  an  assignment  purporting  to  be  an  as- 
signment of  the  said  policy  so  sold  as  aforesaid, 
when,  in  truth  and  fact,  the  policy  thereby  as- 
signed was  not  the  policy  so  bought  and  sold  as 
aforesaid,  but  was  a  policy  of  little  or  no  value/' 
There  was  also  a  count  stating  a  promise  by  the 
defendant  that  the  policy  "  was  a  good  and  valid 
policy,  effected  upon  and  in  respect  of  a  valid  and 
lawful  interest  in  the  life  thereby  insured  to  the 
value  of  700/.,  which  would  continue  and  endure 
during  the  whole  of  such  life;"  and,  by  way  of 
breach,  negativing  the  existence  of  such  an  interest, 
and  stating  that  the  interest  afterwards,  and  during 
the  life  insured,  ceased  and  determined,  whereby 
the  poHcy  became  of  no  value.  There  were  other 
counts  varying  the  statement,  and  the  common 
.  money  counts.  The  defendant  pleaded  the  general 
issue. 

By  deed  of  September  18.  1813,  in  consideration 
of  700/.  lent  to  him,  one  Homsby  granted  to  the 
defendant  an  annuity  for  his  life,  redeemable  on 
certain  terms  therein  specified.  The  defendant 
effected  the  policy  in  question  on  the  life  of 
Homsby  with  the  Pelican  Office  on  September  21. 
1813.  About  the  end  of  1824,  Hornsby  agreed 
with  one  Barfield  for  a  loan  of  money  at  less  in- 
terest than  he  paid  the  defendant,  and  gave  notice 
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to  the  defendant  in  December  in  that  year  that  he  IBSI. 
would  pay  off  the  annuity.  Instructions  were  Barbeb 
given  to  counsel  to  prepare  an  assignment  of  the  »• 

annuity  to  Barfield^  who  was  to  have  this  as  a 
security,  though  the  rate  of  interest  really  paid  was 
to  be  reduced;  and  the  draft  of  the  assignment 
was  approved  by  the  defendant's  counsel  in  April 
1825.  That  assignment  was  executed  on  May 
24.  1825,  and  the  money  paid  soon  after.  Before 
April  1825  the  defendant  applied  to  the  Pelican 
Office  to  repurchase  the  policy,  and  they  offered 
him  sixty  guineas  for  it ;  but  he  thought  the  sum 
inadequate,  and  refused  it.  He  then  put  it  up  for 
sale,  describing  it  in  the  manner  stated  in  the  de- 
claration, and  Barber^  the  testator,  who  was  an  at- 
torney, became  the  purchaser  ;  and  the  purchase 
was  completed,  and  the  policy  assigned  to  Barber^ 
on  April  8.  1825.  Homsby^  on  whose  Hfe  the 
insurance  was  effected,  was  alive  at  the  trial  of  the 
cause. 

F.  Pollock  for  the  plaintiff,  in  stating  the  case, 
said,  that  these  facts  would  entitle  the  plaintiff  to 
recover  the  damages  he  had  sustained  by  the  pur- 
chase of  an  interest  very  different  from  that  of- 
fered for  sale.  From  the  time  that  the  annuity 
was  paid  o%  or  assigned  over,  the  defendant  had 
no  insurable  interest  in  the  life  of  Homsby.  God^ 
sail  V.  BolderOf  9  East,  72.  At  the  time  of  the  sale 
of  the  policy,  the  defendant  knew  that  he  was 
about  to  be  paid  off,  and,  therefore,  that  his  in- 
terest would  cease,  for  he  must  be  considered  as 
cognizant  of  the  law ;  and  if  so,  he  misrepresented 
the  substantial  nature  of  the  interest  he  proposed 

VOL.  II.  F 
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1831.       to   sell,    and   the   sale  is   not    binding    on    the 

Barber        plaintiff. 

»•  The  facts  opened  were  then  proved  j  all  the 

facts  relating  to  the  defendant's  own  conduct  being 
proved  by  his  admission.  One  of  the  witnesses 
examined  for  the  plainti£^  a  clerk  in  the  Pelican 
Office,  stated  on  cross-examination,  that  it  was  the 
practice  of  that  office  to  pay  policies,  on  which  the 
premiums  had  been  regularly  paid,  witiiout  any 
enquiry  as  to  the  existence  of  an  insurable  in- 
terest. 

F.  Pollock  for  the  plaintiff  objected  to  the  r^^ 
ceipt  of  the  evidence.  A  practice  of  this  kind,  if 
it  exists,  is  not  binding  on  the  office ;  and  a  pur- 
chaser is  not  bound  to  accept  a  mere  expectation 
that  it  will  be  acted  on :  he  is  entitied  to  have  a 
legal  claim  transferred  to  him.  Besides,  the  prac- 
tice is  not  uniform,  for  GodsaU  v.  Boldero  was  a 
case  brought  against  this  very  office,  and  which 
they  defended  on  the  ground  that  there  was  no 
insurable  interest. 

Lord  Tenterden  C.  J.  admitted  the  evidence ; 
and  the  witness  stated  the  present  practice  to  be 
such  as  he  had  before  mentioned ;  that  after  the 
trial  of  GodsaU  v.  Boldero  the  business  of  the  office 
had  suffered,  and  they  had  therefore  changed  their 
course  of  proceeding  j  and  that  if  they  were  to 
make  the  enquiries  supposed,  they  might  as  well 
shut  their  doors. 

Sir  James  Scarlett  for  the  defendant,  in  address- 
ing the  jury,  said,  that  there  was  no  pretence  of 


AFTER  HILARY  TERM,  1  W.IV.  6? 

fraud  in  this  case.  At  the  time  of  the  sale,  there  issi. 
was  a  legal  interest  subsisting,  and  corresponding 
with  that  proposed  to  be  sold.  Besides  this,  even 
when  the  interest  ceased  to  exist,  it  is  clear  that 
the  policy  would  be  paid,  if  regularly  kept  up  till 
that  time ;  and  there  is  therefore  the  substantial 
interest  contracted  for.  An  expectation  of  this 
kind  may  legally  be  the  subject  of  sale,  if  any 
one  chooses  to  buy  it.  Even  a  party  to  a  bet  may 
receive  money  for  his  interest  in  that  bet,  though 
the  bet  is  illegal.  Here  the  insurance  at  the  time 
was  actually  a  legal  and  subsisting  instrument,  and 
the  money  will  be  paid  when  it  becomes  due, 
unless  the  plaintiff  shall  have  discharged  the  in- 
surance office  by  failing  to  pay  the  premiums. 

Lord  Tenterden  C.  J.,  in  summing  up  to  the 
jury,  said, — The  question  for  your  consideration 
will  be,  whether,  at  the  time  of  the  sale,  the  de- 
fendant made  any  improper  concealment  of  facts 
within  his  knowledge;  if  he  did  so,  the  contract 
is  void,  and  the  plaintiff  entitied  to  recover.  It  is 
true,  that  in  point  of  law,  after  the  annuity  was 
redeemed,  the  defendant  had  no  insurable  interest, 
and  the  payment  of  the  policy  could  not  be  enforced. 
But  though  the  law  would  not  compel  such  pay- 
ment, there  may  be  good  reason  for  expecting  that  it 
would  reaUy  be  paid.  In  fact,  it  appears  to  be  the 
practice  of  the  office  to  pay  such  policies,  and  the 
defendant  would  know  that  it  was  so,  for  he  had 
himself  applied  to  the  office  to  purchase  the  po- 
licy in  question,  and  no  enquiry  was  made  as  to 
the  continuance  of  the  insurable  interest :  they 
only  disagreed  as  ^o  the  amount  of  the  purchase. 

F  2 
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18S1.  ^  There  does  not  seem  to  have  been  any  intention 
on  his  part  to  misrepresent :  he  conceals  no  part 
of  his  conduct  on  the  occasion ;  and  it  is  to  be 
observed,  that  Barber^  the  purchaser,  himself  an 
attorney,  must  have  seen  that  the  policy  was  upon 
the  life  of  a  third  person,  and  might  have  asked,  if 
he.  had  thought  it  of  importance,  what  interest 
there  was  to  insure.  If,  under  these  circum- 
stances, you  are  of  opinion  that  there  was  any  im- 
proper concealment  of  facts,  for  there  is  certainly 
no  direct  misrepresentation,  you  will  find  for  the 
plainti£^  but  not  otherwise. 

Verdict  for  the  defendant. 

F.  Pollock  and  ChanneU  for  the  plaintifil 
Sir  J.  Scarlett  for  the  defendant 

In  Easter  term,  F.  Pollock  moved  for  a  new 
trial,  but  the  Court  refused  the  rule. 
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1831. 

SHERMAN  V.  BARNES.  G^iJ^ZlL 

Feb.  IS. 

Case  for  negligently  driving  against  the  plaintiff's  in  case  for  nc- 

horse.  mg  a^nst  the 

The  horse  was  at  the  time  of  the  accident  draw-  P^*"'*^** 

none,  the 
ing  a  coach  of  the  plaintiflfs.  plaintiff's  ser- 

vant, in  whose 
charge  the 

Wilde  Seijt.  called  the  plaintiff's  servant,  who  howewasjs 
was  driving  his  coach  at  the  time.     On  his  being  for  the  plain. 
objected  to,   Tindal  C.  J.  at  fu-st   said,  that  the  *'^' 
interest  was  not  near  enough  to  render  him  in- 
competent ;  that  the  gist  of  the  action  not  being 
the  servant's  negligence,  the  record  would  not  be 
evidence ;  that  the  mere  circumstance  of  an  action 
being  likely  to  be  brought  against  the  witness  was. 
not  enough. 

F  3 
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18S1.  The  witness  was  in  part  examined,  when  Morish 

Sherman     ^'*  Foote^  8  Taun.  454,,  was  mentioned  by  Russell 

^'         Serjt ;  and  Moody ^  amicus  curice,  stated  that  Lord 

Tenter den^  in  obedience  to  that  authority,  always 

required  a  release. 

TiNDAL  C.  J.  I  must  certainly  consider  myself 
bound  by  a  decision  in  banc  of  this  Court,  and 
though  I  thought  otherwise  in  principle,  must 
reject  the  witness.  The  witness  was  accordingly 
withdrawn,  and  the  evidence  struck  out 

Verdict  for  the  plaintiff. 

Wilde  and  Adams  Seijts.  and  Matming  for  the 
plaintiff. 

Russell  Seijt  for  the  defendant. 
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WESTERN  CIRCUIT.— EXETER. 
Coram  Taunton  J. 


Exeter.  REX  V.  PALMER. 

A  party  in  pur-  Indictment  under  9  G.  4f.  r.  69.  ^.9.,  for  being 
Srfit,  ^*  ^^  ^ut  by  oight  for  the  purpose  of  taking  game,  armed 
▼ided  with      ^ith  a  bludgeon. 

a  stick  or  *=*  _    . 

bludgeon,  is  It  appeared  m  evidence  that  the  prisoner,  on 
In^^i^  the  occasion  in  question,  had  with  him  a  thick 

weapon,  unless  the  jury  find  that  he  took  it  with  intent  to  use  it  as  such. 


TAUNTON, 
Coram  Park  J. 
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stick  large  enough  to  be  called  a  bludgeon,  but     ^  ^^^l* 
also  that  he  was  in  the  constant  habit  of  using 
the  same  stick  as  a  crutch,  being  lame. 

Taunton  J.  held,  that  it  was  a  question  for  the 
jury,  whether  the  defendant  had  taken  out  the  stick 
in  question  with  the  intention  of  using  it  ^  an  offen- 
sive weapon,  or  merely  for  the  purpose  to  which 
he  usually  applied  it ;  and  that  though  this  was  a 
weapon  within  the  meaning  of  the  statute,  and 
might  have  been  used  as  an  offensive  weapon,  yet 
unless  the  defendant  had  taken  it  out  with  the  in- 
tention of  so  using  it,  the  indictment  could  not  be 
sustained. 

The  prisoner  was  acquitted. 

Bere  for  the  prosecution. 
Cockburn  for  the  prisoner. 


REX  V.  GOUGH  and  Others.  Taunton. 

The  prisoners  were  indicted  for  robbing  J.  Clinch,  Sembu,  that  a 
and  on  a  second  count  for  an  assault  upon  him  with  b^y  ^^dfor' 
intent  to  rob.  ?"  assault  with 

At  the  conclusion  of  the  case.  Park  J.  called  ought  nottobe 
on  the  counsel  for  the  prosecution  to  elect  upon  i^melndict-^ 
which  count  the  question  should  be  left  to  the  ment.  if  they 
jury,  and  further  enquired,  why  these  two  counts  JJ^utor   * 
had  been  joined.  must  elect  on 

^  which  the  case 

F   4  is  to  go  to  the 

jury. 
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1831.  Bere  for  the  prosecution  suggested,  that  this  was 

Rjjx        similar  to  those  cases  where  a  count  for  forgery 
^    ^'     .is  loined  with  a  count  for  uttering. 

OouGH  and         •'  ^ 


Othebs. 


Park  J.  There  the  punishment  is  the  same 
under  each  count.  It  was  the  practice  at  the  Old 
Bailet/f  after  the  statute  passed  for  rendering  the 
possession  of  forged  instruments  a  transportable 
offence,  to  join  a  count  for  the  forgery  with  a 
count  upon  the  statute.  The  recorder  first  ob- 
jected to  this,  and  took  the  opinion  of  the  twelve 
Judges  on  the  subject,  who  were  of  opinion  that 
such  a  joinder  was  irregular. 

Bere  then  suggested,  that  a  count  for  com- 
pound  larceny  might  be  joined  with  a  simple 
larceny,  although  the  punishment  for  the  offences 
in  the  two  counts  was  different  (a) 


(a)  The  punishment  in  each  case  used  to  be  death.  In  some 
cases  the  law  gave  the  benefit  of  clergy,  but  in  all  the  degree  of 
the  offence  is  felony  alike,  and  the  punishment  originally  the 
same.  Before  the  statutes  3  W.  c.  9.  &  5  Ann.  c.  6«  the  same 
punishment  would  have  been  inflicted,  except  in  the  case  of 
persons  qualified  for  admission  into  orders,  and  of  course  the 
joinder  would  have  been  good.  The  statutes,  in  mitigating  the 
punishment,  did  not  alter  the  offence,  or  the  judgment  which 
the  law  affixed,  and  therefore  not  the  propriety  of  the  joinder; 
they  merely  allowed  generally,  in  certain  cases,  a  privilege 
which  was  originally  personal.  Recent  criminal  statutes  indeed 
affix  a  statutable  punishment  less  than  death  to  many  sorts  of 
felony  :  thus,  in  the  principal  case  under  the  stat.  7 &S Geo* 4. 
c.  29.  s.  6.y  the  sentence  under  the  first  count  of  the  indictment 
would  be  death  ;  under  the  second,  it  would  be  transportation 
for  life,  or  such  other  punishment  as  thereby  directed.  The 
crime  however  being  the  same,  the  mere  difference  of  punish- 
ment  appears  not  to  vitfate  the  joinder.     It  was  so  held  on  the 
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So  also,  when  a  conviction  for  simple  larceny       l^si. 
takes  place  on  a  count  for  compound  larceny,  it        i^^x 
must  be  on  the  principle,  that  the  count  for  the    q^  ^'    ^ 
greater  offence  contains  in  substance  a  count  for     Othees. 
the  ksser  offence ;  and  a  conviction  for  the  lesser 
offence  proceeds  on  the  principle,  that  the  other 
matters  may  be  rejected  as  immaterial.    Whatever 
the  strict  rule  of  law  is,  it  certainly  is  always  in  the 
power  of  the  Judge  to  call  on  the  counsel  to  elect, 
if  in  his  discretion  he  thinks  that  course  best  cal- 
culated to  promote  the  interests  of  justice. 

Park  J.  said,  that  in  a  late  case,  where,  from 
the  circumstances,  it  was  doubtful  whether  the 
prisoner  was  a  principal  or  accessory,  he  had  re- 
fused to  allow  him  to  be  tried  on  an  indictment, 
charging  him  as  principal  and  accessory.  And 
general  directions  have  been  given  to  the  clerks 
of  assize,  not  to  include  both  charges  in  the  same 
indictment  Galloway*^  case,  R.  &  M.  C.  C.  R. 
234.  His  Lordship  was  of  opinion  that  in  the 
present  case  the  counsel  for  the  prosecution  ought 
to  elect  (a) 


tame  statute,  s.  15.  &  54.  in  GalUyomy*h  case^  R.  &  M.  C.  C.  R. 
284.,  where  the  punishment  on  the  two  counts  was  different^ 
though  it  was  death  in  neither. 

(a)  The  object  of  calling  on  the  counsel  for  the  prosecution 
to  elect  seems  to  be,  that  the  prisoner  may  not  have  his  atten- 
tion divided  among  different^c^«  ;  the  object  of  making  several 
counts  is  to  take  the  chance  of  making  that  charge  which  the 
evidence  will  exactly  support ;  and  these  counts  being  before 
the  jury,  they  ought  to  find  a  verdict  on  every  one  of  them 
which  is  proved,  whether  the  counsel  for  the  prosecution  know 
which  that  is  or  not. 
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1831.  ^  Bere  elected  to  proceed  on  the  count  for 
the  robbery,  upon  which  the  prisoners  were  all 
convicted. 

Bere  for  the  prosecution. 

No  counsel  appeared  for  the  prisoners. 


If  the  counts  are  improperly  joinedy  that  is  ground  of  error 
or  for  quashing  the  indictment,  not  for  election. 

It  would  seem,  from  these  considerations,  that  the  principal 
case  was  not  one  in  which  the  counsel  for  the  prosecution  ought 
to  have  been  called  upon  to  elect.  On  the  other  hand,  it  is  to  be 
observed  that  in  GaUovmy*h  case,  R.  &  M.  C.  C.R.  234.,  cited  by 
Park  J.,  the  Judges,  who  all  considered  that  the  charges  in  that 
indictment,  which  charged  the  prisoners  in  one  count  as  princi- 
pals and  in  another  as  receivers,  might  legally  be  joined,  were 
equally  divided  on  the  question  whether  the  prosecutor  ought 
to  have  been  put  to  his  election ;  and  therefore  they  all  agreed 
that  the  directions  above  mentioned  should  be  given  to  the 
clerks  of  assize.  The  principal  case  however  goes  a  good  deal 
farther.  In  Galhwai/s  case,  the  course  of  proof  required  to  sup- 
port or  rebut  the  two  charges  would  be  necessarily  different :  it 
would  relate  to  different  times  and  circumstances :  in  the  prin- 
cipal case,  it  would  only  refer,  under  either  aspect,  to  what  took 
place  on  one  occasion ;  and  the  case  seems  dierefore  to  bear  a 
very  close  analogy  to  the  common  cases  referred  to  by  the 
counsel  for  the  prosecution. 
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1831. 


TAUNTON. 
Coram  Park  J. 


REX  V.  SEARLE.  Taonton, 

March  31. 

TL^  prisoner  was  indicted  under  9Gr.4.  c.31.,  ^'^^^  jPT" 
for  cutting  and  maiming  EUza  Searle^  with  intent  is  insanity,  a 
to  murder,  maim,  and  do  some  grievous  bodily  wh^'^™^ 

harm.  ^^^  tneX,  may 

The  fact  of  cutting  was  clearly  proved,  and  the  ther  the  fkcts 
case  for  the  prosecution  disclosed  facts  and  symp-  ^^^^°JJ^ 
toms  of  insanity  arising  from  religious  fanaticism ;  insanity. 
and  it  was  shewn  that  the  prisoner  had  always  ex- 
hibited the  greatest  alSection  for  EUza  Seark,  who 
was  his  daughter,   until  recently  before  the  act, 
when  he  had  taken  up  the  opinion  that  he  was 
ordered  by  the  Holy  Ghost  to  shed  human  blood 
as  the  only  means  of  his  salvation.   It  was  proposed 
to  call  a  physician,  who  had  heard  the  whole  evi- 
dence, to  give  his  opinion  as  to  the  insanity  of  the 
prisoner. 

Park  J.  doubted  whether  this  could  be  legally 
done ;  but  after  referring  to  Rex  v.  Wright,  R.  & 
R.  C.  C.  R.  456.,  allowed  the  physician  to  be 
asked  whether  the  facts  and  appearances  proved, 
shewed  symptoms  of  insanity. 

The  prisoner  was  acquitted  on  the  ground  of 
insanity  at  the  time  of  the  act. 

Jeremy  for  the  prosecution. 
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18S1. 


CHESTER. 
Coram  Tindal  C.  J. 


SS[?9     ^I^^N  and  Another,  Assignees  of  EDGE,  a 

Bankrupt,  v.  MAYOH. 


An  attorney 
who  receives 
a  deed  from 
hif  client,  and 
is  compelled 
to  produce  it 
by  coronusai- 
Bioners  of 
tmnkrupt,  and 
afterwards  re- 
ceives it  back 
from  them  un- 
der an  under- 
taking to  pro- 
duce It  again 
if  required, 
may  neverthe- 
less refuse  to 
produce  it  in 
an  action 
brought  by  the 
assignees  of 
the  bankrupt 
under  whose 
commission  he 
was  compelled 
to  produce  it. 


Assumpsit  for  money  had  and  received  to  the  use 
of  the  plaintiffs,  as  assignees. 

Notice  had  been  given  to  dispute  the  petitioning 
creditor's  debt  and  act  of  bankruptcy. 

The  act  of  bankruptcy  relied  on  was  a  deed  of 
assignment  made  by  the  bankrupt  to  the  defend- 
ant. The  defendant  had  delivered  this  deed  to 
Boothroyd^  his  attorney,  who  had  attended  the  de- 
fendant with  the  deed  before  the  commissioners  of 
bankrupt,  and  they  had  required  him  to  produce 
it.  He  objected  to  do  so,  as  having  received  it 
professionally  from  his  client,  but  the  commis- 
sioners required  him  to  produce  it,  and  he  did  so 
under  protest  He  then  received  it  back  from  the 
commissioners,  on  an  undertaking  to  produce  it,  or 
give  a  copy  of  it,  when  required  afterwards. 

Boothroyd  had  been  served  with  a  subpoma 
duces  tecum  to  produce  this  deed,  and  now  had 
it  in  Court,  but  objected  to  produce  it,  on  the 
ground  that  he  had  received  it  professionally  from 
his  client,  and  still  held  it  in  that  capacity ;  that 
the  production  before  the  commissioners  was  under 
compulsion,  and  could  not  alter  the  character  in 
which  he  held  the  deed,  when  re-delivered  to  him  j 
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and  that  the  undertaking  to  produce,  or  give  a 
copy,  could  not  make  any  difference,  having  been 
only  the  terms  on  which  he  obtained  it  back  after 
it  had  been  improperly  obtained  from  him. 

Temple  and  Dr.  Brown  contended  that  he  was 
bound  to  produce  the  deed.  He  holds  the  deed 
now  as  the  agent  of  the  commissioners,  who 
delivered  it  to  him.  They  would  have  been  en- 
titled to  impound  the  deed :  as  they  had  not  done 
so,  but  had  delivered  it  back  to  Boothroyd  on 
certain  terms,  he  holds  it  for  them,  and  has  no 
privilege  with  respect  to  producing  it. 

J.  Jervis  for  the  defendant.  The  commissioners 
were  not  entitled  to  compel  the  production  of  the 
deed  by  Boothroyd  at  all  (a) ;  their  mode  of  pro- 
cedure should  have  been  against  Mayoh  himself^ 
whom  they  might  have  examined.  They  had 
therefore  no  right  to  impound  the  deed,  or  to 
make  any  terms  as  to  its  re-delivery ;  and  Booth- 
royd never  having  acceded  to  those  terms,  but 
always  protested  against  them,  is  entitled,  now 
that  he  is  again  in  possession  of  the  deed,  to  all 
the  privileges  with  which  he  originally  held  it. 

TiNDAL  C.  J.  held  that  the  production  of  the 
deed  had  originally  been  improperly  obtained  from 
the  witness  by  the  commissioners,  and  that  he  was 
therefore  now  entitled  to  refuse  to  produce  it. 
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1831. 


Nixon  and 
Anotseb 

V, 

Matob. 


(a)  See  Harris  v.  HiU^  3  Stark.  140.    Roscoe  on  Evidence, 
p.  64. 
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18S1.  Notice  to  produce  the  deed  was  then  proved, 

Nixon  «id  ^^^  *^®  Contents  of  the  deed  shown  by  secondary 

Anothbr  evidence^ 

Mator.  Verdict  for  the  plaintiffi. 

Temple  and  Dr.  Brown  for  the  plaintiffik 
J.  Jervis  and  Lht/d  for  the  defendant 


CASES 


ARGUED  AND  DECIDED 


AT    NISI    PRIUS, 

IN  K.B. 

AT  THE  SITTINGS  AVTBR 

EASTER    TERM, 
1  W.  IV.    1831. 


SITTINGS  AFTER  TERM  IN  LONDON. 


1881. 

THACKER  and  Others  v,  MOATES.  ,>-*—' 

GuiLOHALLy 

May  II, 

Assumpsit  for  money  lent,  money  paid,  &c.  The  owner  of 

The  plaintifis  were  merchants  at  Calcutta^  and  f.  '^/p  j»  °®^ 

*  ,  liable  for  mo- 

had  advanced  money  to  Wilkinson^  the  master  of  a  ney  advanced 

ship  belonging  to  the  defendant,  while  the  ship  JSd«^"dS 
was  at  Calcutta.    There  was  no  dispute  but  that  ^7  *>»"  *"  ^« 

*,  necessary  use 

this  money,  or  the  greater  part  of  it,  had  been  of  the  ship, 
properly  applied  by  Wilkinson  to  the  purposes  of  ^on^  b^ad- 
the  ship,  but  there  was  no  distinct  evidence  whe-  vanced  ex- 
ther  it  was  borrowed  for  these  purposes  expressly,  ^^^^e. 
or  borrowed  generally  by  Wilkinson^  and  after- 
wards so  applied  by  him.    The  action  was  brought 
against  the  defendant,  as  owner  of  the  ship,  to 
recover  this  money. 
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1831. 

Thackse 
and  Othees 

V, 
MOATSS. 


Lord  Tenterden  C.  J.,  in  summing  up  to  the 
jury,  said,  There  is  no  doubt  that  this  money  was 
properly  applied  to  the  purposes  of  the  ship ;  but 
the  question  for  the  jury  is,  whether  it  was  borrowed 
for  those  purposes.  The  owner  of  a  ship  is  liable 
to  the  master  for  what  he  actually  lays  out  for  the 
benefit  of  the  ship ;  but  he  is  not  liable  to  a  stranger 
for  money  advanced,  unless  advanced  expressly  for 
that  purpose.  The  master  has  no  power  to  bind 
them  except  in  that  case.  Was  then  the  money 
advanced  generally  to  the  master,  and  afterwards 
applied  by  him  for  the  necessary  service  of  the 
ship  ?  or  was  it  borrowed  by  him  expressly  for  the 
purpose  of  that  application  ?  In  the  latter  case 
the  verdict  must  be  for  the  plaintiffs ;  in  the  former, 
for  the  defendant. 

Verdict  for  the  plaintiff,  (a) 

Campbell  and  Maule  for  the  plaintifis. 
Sir  J.  Scarlett  for  the  defendant 


(a)  Rocher  v.  Busherf  1  Stark.  27*    Palmer  v.  Gooch,  2  Stark. 
428. 
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'  1831. 


STmNGS  AFTER  TERM  AT  WESTMINSTER. 


MONK  V.  WHITTENBURY.  w.stmik«t.k. 

May  12, 
Trover*  a  wharfinger. 

The  action  was  brought  to  recover  the  value  of  flourfo^j^* 
thirty-five  sacks  of  flour  sent  by  the  plaintiff  to  the  having  flour 
wharf  of  one  Cramp^  and  sold  by  Cramp  to  the  keep  till  fur-^ 
defendant.  ^f  ""^f^  Jl 

not  an  **  agent 

The  flour  was  sent  to  Cramp's  wharf,  with  direc-  intrusted 
tions  to  keep  it  till  further  orders ;  and  it  did  not  Jiur,  within 
appear  that  any  such  orders  had  been  given :  on  ^^^  ^-  *• 
the  contrary,  there  was  some  evidence  to  shew  that  as  to  give* 
they  had  not,  and  it  did  not  appear  that  Cramp  ^^yhunot 
had  had  flour  of  the  plaintiff  before.    Cramp  was  a  ^®  ^<^*^' 
wharfinger,  and  was  also  a  flour-factor  in  consider- 
able business ;  and  he  sold  the  flour  in  question  to  ' 
the  defendant,  and  received  immediate  payment ; 
but  absconded,  without  paying  over  the  money  to 
the  plaintiff.    There  was  some  evidence  to  shew  that 
the  sale  was  made  at  an  under  price  ;  but  on  this  ' 
point  the  evidence  was  conflicting.  It  also  appeared 
that  at  the  time  the  payment  was  made,  there 
was  not  any  order  given  for  the  delivery  of  the 
flour.    There  was  also  evidence  that  the  sale  was 
not  a  common  sale  on  the  Corn-market,  but  that 
the  contract  was  made  subject  to  the  approbation 
of  some  person  who  was  to  be  consulted. 

VOL.  II.  6 
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1831.  On  this  state  of  facts  it  was  contended  on  the 

part  of  the  plaintiff,  that  the  defendant  acquired 
no  property  in  the  goods  at  common  law,  Cramp 
having  no  power  of  selling  them,  but  being  a  mere 
depositary  to  keep  them  until  farther  orders ;  and 
that  the  sale  was  not  made  valid  under  stat«  6  Cr*  4. 
c.  94.  s.  4.,  Cramp  not  being  an  agent  intrusted 
with  the  goods,  within  the  meaning  of  that  section  : 
and,  even  if  he  were  so  to  be  considered,  the 
sale  did  not  take  place  in  the  usual  and  ordinary 
course  of  business.  It  was  also  contended,  tha( 
the  sale  was  at  such  an  under  price  as  to  furnish 
evidence  o£  fraud  on  the  part  of  the  defendant* 

Sir  James  Scarlett  for  the  defendant,  besides 
arguing  that,  on  the  whole  effect  of  the  evidence, 
Cramp  could  not  be  taken  to  have  exceeded  his 
authority,  and  therefore  that  the  sale  was  valid  at 
common  law,  contended  that  at  all  events  it  was 
protected  by  the  stat  6  G.  4.  c.  94.  By  the  second 
section  of  that  statute,  any  person  intrusted  with 
the  possession  of  any  bill  of  lading,  India  warrant, 
&c.  shall  be  deemed  to  be  the  true  owner  of  the 
goods  described  therein,  so  as  to  give  validity  to 
any  contract  entered  into  by  him  for  the  sale  of 
those  goods.  The  possession  of  a  bill  of  lading  is 
a  less  convincing  evidence  of  the  control  over  the 
goods  than  the  possession  of  the  goods  themselves : 
a  fortiori  therefore,  if  the  holder  of  the  bill  of  lading 
has  this  power,  the  holder  of  the  goods  must 
have  it. 

Lord  Tenterden  C.  J.  There  might  perhaps 
be  a  question,  whether  such  an  inference  might  not 
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bfe"  drawn  from  the  second  section,  if  it  had  stood 
sdoiie.  But  here  there  are  sections  expressly  pro- 
viding for  the  case  of  the  possession  of  goods. 
Nothing  therefore  is  left  to  inference;  but  the 
defendant  must  bring  his  case  within  the  words  of 
(ii6se  sections. 


1831. 


Sir  jM^s- Stdrlett.  Then  the  defendant  is  an 
a^geaat  intitttted  with  goods,  within  the  meaning  of 
the  fbnfth  section.  To  avoid  this  conclusion,  it  is 
obnte!nded  that  the  sale  was  not  made  in  the  ordi- 
naiy  course  of  business,  and  that  it  was  fraudalent; 
The  evideii(ie  however  bears  out  neither  position. 
Kb  then  addressed  the  jury  on  the  effect  of  the 
evidence. 


LeirdTENTi:RD:eKC.  J.,  in  summing  up  to  the 
jtifi  after  obscrvitig  that  there  was  no  evidence  to 
shew  that  Ciramjp  was  authorized  to  sell  the  flour 
fbi'  the  plaintiff,  and  consequently  that  the  de- 
fence^ if  any,  was  not  at  common  law,  but  under 
the  6  G.  4.  c.  94.,  said,  that  two  questions  arose  on 
that  statutes  onei  whether  Orawip  was  an  "  agent** 
within  the  meaning  of  the  fourth  section,  which 
was  a  matter  of  law ;  the  other,  whether,  assuming 
him  to  be  so,  the  contract  was  in  the  usual  and 
ordinary  course  of  business.  The  jury  will  have  to 
determine  this  question  of  fact,  and  if  they  are  of 
opinion  that  the  sale  was  not  in  the  usual  course  of 
business,  the  verdict  will  at  all  events  be  for  the 
plaintiff;  if  they  think  that  it  was  so,  I  will  then 
give  my  opinion,  in  point  of  law,  how  the  verdict 
ought  to  be  entered  on  that  finding. 

o  2 
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1831.  His  Lordship  then  summed  up  the  evidence  on 

Monk  ^^^^  question  of  fact,  and  the  jury  continued  for  a 

^^  ^*  considerable  time  in  deliberation. 

Whittkn- 


BURY. 


Lord  Tenterden  C.  J.  addressed  the  counsel  in 
the  cause,  and  proposed  to  relieve  the  jury  from 
finding  a  verdict  on  the  fact ;  saying,  that  he  was  of 
opinion,  even  if  they  should  find  that  the  sale  was 
in  the  usual  course  of  business,  that  Cramp  was  not 
an  agent  within  the  meaning  of  the  fourth  section,  • 
and  that  the  plaintiff  therefore  was  at  all  events 
entitled  to  a  verdict  He  proposed  therefore  to 
direct  a  verdict  for  the  plaintiff  on  the  point  of  law, ' 
and  that  the  defendant  should  be  at  liberty  to  move 
on  the  direction. 

Campbell  for  the  plaintiff  however  desired  to 
have  the  opinion  of  the  jury  on  the  question  of  fact; 
and  they  finally  found  a  verdict  for  the  plaintiff 
on  the  ground  that  the  sale  was  not  in  the  ordinary 
course  of  business. 

Campbell  and  Thesiger  for  the  plaintiff. 

Sir  J.  Scarlett  and  F.  Pollock  for  the  defendant 
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1831. 


ADJOURNED  SITTINGS  AFTER  TERM  IN  LONDON. 


RAYNAL,  Gent,  One  &c.,  t;.  SMITH,  Gent,      ii%  le. 

One,  &c. 

This  was  an  action   on  an  attorney's  bill  for  ThesJaci. 
business  done  in  the  Lord  Mayor's  Court.     The  confined  to 
defendant  was  not  the  party  in  the  suit  in  which  business  done 

*       •'  m  the  supenor 

the  business  was  done,  but  only  his  general  attor-  courts  at 
ney,  and  as  such  had  employed  the  plaintiff,  who  ^"^^°*'®'- 
was  an  attorney  of  the  Lord  Mayor's  Court  No 
bill  had  been  delivered.  It  was  objected  that  the 
plaintiff  ought  to  have  delivered  a  bill  under 
3  Jac.  1.  c.  7»  *•  L>  and  Herning  v.  Wilton^ 
1  M.  &  M.  529.,  was  cited. 

Lord  Tenterden  C.  J.  thought  that  the  statute 
only  applied  to  cases  where  the  attorney  was  the 
original  party,  and  not  where,  as  here,  he  was  the 
agent  of  another  person  (a) ;  but  gave  the  plaintiff 
leave  to  move  to  enter  a  nonsuit. 

In  the  following  Trirdty  term,  Folktt  moved 
accordingly  for  a  rule  to  enter  a  nonsuit,  and  con- 
tended, first,  that  this  was  different  from  the  case 
of  an  agency  bill  in  the  same  court  of  which  both 
parties  are  attorneys.   Here  the  defendant  was  not 


(a)  See  Sandys  and  Another  v.  Hornby^  Gent.,  supra,  33. 
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18SI.  an  attorney  of  the  Lord  Mayor's  Courts  and  was 

IUykal  obliged  to  employ  another,  and  did  this  on  his  own 

^  ^'  credit;  and  was  therefore  the  "  master  or  client" 

^*"'"  within  the  terms  of  the  act. 

Parke  J.  Does  the  statute  of  James  apply  to 
courts  of  inferior  jurisdiction  ?  Brkkwood  v.  Fan- 
show,  Carth.  147* 

Follett.  The  statute  has  two  clauses  totally 
distinct ;  the  first  relates  to  the  mode  of  practice 
in  the  superior  courts.  The  other  is  general; 
and  in  terms  applies  to  all  courts.  The  statute 
ought  to  be  construed  largely  to  furnish  the  most 
extensive  protection  to  clients.  The  plaintiff  is 
an  attorney  of  this  court ;  and  the  same  construc- 
tion ought  to  be  put  on  this  statute  as  is  put  on 
the  2  G.  9,.  c.  23.  s.  S3.  In  Smith  v.  Wattle- 
worthy  4  B*  &  C.  364.,  the  Court  held  that  business 
done  in  the  Court  of  Insolvent  Debtors  was  within 
that  statute. 

Lord  Tenterden  C.  J.  I  am  of  opinion  that 
the  3  Jac.  1.  c.  7*  s.l,  does  not  apply  to  business 
done  by  an  attorney  of  the  Lord  Mayor's  Court, 
who  may  happen  to  be  an  attorney  of  the  superior 
courts,  but  that  the  whole  of  that  statute  applies  to 
business  done  iu  the  courts  at  Westminster.  By 
that  statute  ^*  No  attorney,  solicitor,  or  servant 
to  any,  shall  be  allowed  firom  his  client  or  master 
for  any  fee  given  to  any  seijeant  or  counsellor,  or 
for  any  sums  of  money  given  for  copies  to  any 
officers  in  any  court  of  record. at  TFestminster, 
unless  he  have  a  ticket  subscribed  with  their  hands 
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and  names,  testifying  how  much  hath  been  received  ^  IBSi. 
or  paid,  and  at  what  time ;  and  all  attorneys  and 
solicitors  shall  give  a  true  bill  to  their  masters,  or 
clients,  or  their  assigns,  of  all  other  charges  concern-- 
ing  the  suits  which  they  have  for  them,  subscribed 
with  their  own  hands  and  names,  before  they  shall 
charge  their  clients  with  any  the  same  fees  or 
charges/'  It  is  admitted  that  the  first  part  is  con- 
fined to  the  superior  courts,  but  it  is  contended  that 
the  latter  part  is  general.  Now  I  see  nothing  in  the 
second  part  to  carry  it  beyond  the  first ;  the  same 
persons  are  described  in  both  parts,  both  to  re-^ 
ceive  payments  and  to  make  charges,  and  the  word 
*<  suits ''^  in  the  second  refers  to  suits  carried  on  by 
tlie  same  persons  as  in  the  first,  and  the  persons  there 
spoken  of  are  persons  carrying  on  suits  in  the  su- 
perior courts.  Both  must  therefore  be  construed 
together  as  applying  to  the  superior  courts  only. 

LiTTLEDALE  J.  I  am  of  the  same  opinion,  that 
the  statute  is  confined  to  the  superior  courts  at 
Westminster.  The  first  section  applies  to  {)ar- 
ticular  charges,  of  which  it  is  competent  to  get 
memoranda.  The  second  extends  to  all  charges  ; 
but  the  same  persons  and  the  same  courts  are 
contemplated  in  both. 

Parke  J.  and  Taunton  J.  concurred. 

Rule  refused^ 


G  4 
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SITTINGS  AFTER  TERM  IN  LONDON 
IN  THE  EXCHEQUER. 


GcttBHALi,  WILLIAMSON  V.  INNES. 

A  homeward    ^ssuMPsiT  on  a  policy  of  assurance  on  freight  by 

S^X^°  and  ^^  ®^^P  (^^^^^  ^'  ^^d  from  -4^oa  -Bflry  and  Table 

from  A,  at-  Boy,  both  OF  either,  to  London. 
the  Sip^is^t        The  declaration  stated,  that  before  the  voyage  the 

A.  in  a  amdi-  gjjip  ^^d  been  chartered  on  a  voyage  from  London 

tion  to  begin  r-,,,^*  t    ^i  T^i 

to  take  in  her  to  Table  Bay  and  Algoa  Bay^  and  back,  at  certain 
^21^"^       outward  and  homeward  rates  of  freiglit  therein 

mentioned ;  that  she  had  arrived  and  was  in  good 
safety  at  Algoa  Bay^  and  that  a  homeward  cargo 
was  ready  for  her  under  the  charter ;  and  that  be- 
fore it  was  put  on  board  she  was  lost  by  perils  of 
the  sea.     Plea,  the  general  issue. 

At  the  trial,  the  policy  and  charterparty  were  ad- 
mitted. The  captain  of  the  ship  was  called  as  a 
witness  for  the  plaintiff,  and  stated,  that  he  had 
arrived  with  an  outward  cargo  at  Table  Bay^  and 
discharged  such  part  of  it  as  was  destined  for  that 
place,  and  had  taken  up  about  sixty  tons  of  goods 
for  Algoa  Bay^  where  he  arrived  on  the  30th  of  Sep^ 
temberj  and  came  to  an  anchor :  from  that  time  till 
the  8th  of  October  he  was  engaged  in  discharging 
his  outward  cargo  when  the  weather  would  permit ; 
he  further  stated  that,  on  the  evening  of  the  8th  of 
October  J  he  gave  orders  that  no  more  of  the  out- 
ward cargo  should  be  discharged  till  some  of  the 
homeward  cargo  should  be  on  board,  as  her  load 
was  reduced   to   about  70  tons,   which,    in  his 
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judgment,  was  requisite  for  the  safety  of  the  ship  1831. 
(which  was  of  1*4  tons  register)  in  the  situa-  wiluambok 
tion  m  which  she  was  placed ;  and  that  he  intended  ^-^^^ 
to  take  on  board  part  of  the  homeward  cargo 
which  was  ready  for  him,  consisting  of  hides,  the 
next  morning.  Before  that  time  however  a  storm 
arose,  and  the  ship  was  lost.  For  the  defendant 
it  was  admitted,  that  the  right  to  freight  had  at- 
tached, and  that  the  loss  was  as  stated  by  the  cap- 
tain :  but  it  was  contended  that  in  fact  the  vessel 
was  not,  at  the  time  of  the  loss,  in  a  state  to  begin 
to  take  in  her  homeward  cargo,  and  consequently 
that  the  voyage  <<  at  and  from  Algoa  Bay*^  had 
not  commenced ;  that  this  would  only  begin  when 
the  unlading  of  so  much  of  her  outward  cargo  as 
was  not  requisite  to  be  kept  on  board  for  the  safety 
of  the  ship  was  finished.  Several  captains  of  mer- 
chant vessels  were  called  for  the  defendant,  who 
stated  that  in  their  judgment  SO  tons  were  quite 
sufficient  to  keep  in  the  ship  for  her  safety  in  the 
place  in  question,  and  that  she  could  not  be  ready 
to  take  in  any  of  her  homeward  cargo  with  70  tons 
of  her  outward  cargo  on  board. 

Lord  Ltndhurst  C.  B.  told  the  jury,  that  the 
question  for  them  was  merely  (Hie  of  fact :  that 
if  the  ship  was  in  a  condition  to  begin  to  take 
in  her  homeward  cargo,  .the  plaintiff  was  en- 
titled to  recover ;  if  liot,  the  verdict  ought  to  be 
for  the  defendant. 

Verdict  for  the  plaintifil 

F.  Pollock  and  Cresswell  for  the  plaintiff. 
.  Campbell  and  Maule  for  tlie  defendant. 
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wiZ^!!^     DUFAUR,  Exeeutor  &c.    of  DUFAUR^  v. 
^^  ^^  OXENDEN. 

An  unrigned    AssuMPsiT  bv  the  executOF  of  the  payee  of  a  bill 

acceptance.  •  %  *    "^ 

written  on  the  agaiDst  the  acceptOT. 

^x^  ^^  '^^  ^^  ^^  drawn  by  Dufaur,  payable  to  hb 
18  not  made  own  ofder^  and  addressed  to  the  defendant,  who 
i&^a 4.***^  wrote  across  it,  "  Accepted :  payable  at  Messrs^ 
C.78.  J  2,;  but  Stevens  and  Co/'  without  any  siirnature. 

It  18  a  question  *^      ^ 

for  the  jury 

^^^ded  ^*  Polhck  for  the  defendant  objected  that  tibis 
to  operate  in    -^as  no  acceptance,  for  want  of  a  signature. 

it8  present 
fbmiy  or  to  be 

compSledb        Gi/^i^  for  the  plaintiff  referred  to  an  anony* 
signature.       mous  case  in  Comb.  401.,  as  shewing  that  the  ac- 
ceptance was  sufficient;  and  said  that  the  same 
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iloctrine  was  adopted  in  Bayley  on  Bills,   141.       I8SI. 
4th  ed.(a)  ^d^!^ 


F.  Pollock.  At  that  time  a  parol  acceptance 
was  sufficient,  and  it  was  held  tiiat  any  circum^ 
stances,  from  which  it  might  be  inferred  that  the 
drawer  intended  to  pay  the  bill,  amounted  to  an 
acceptance.  But  the  law  is  altered  by  the  stat. 
1  &  2  G.  4.  c.  78.  s.  2.,  which  requires  the  accept- 
ance to  be  in  writing  on  the  face  of  the  bill ;  and 
there  arises  therefore  a  question  of  law,  whether 
this  unsigned  writing  can  now  amount  to.  an 
acceptance.  That  question,  if  it  becomes  mate- 
rial, may  be  reserved  for  the  opinion  of  the  Court; 
but  there  is  also  a  question  of  fact,  whether,  even 
if  such  an  acceptance  may  by  law  be  good,  this 
must  not  be  conndered  as  merely  an  unfinished 
instrument,  put  into  a  condition  to  be  completed 
by  mere  signature  whenever  the  party  pleased,  but 
not  meant  to  operate  till  then. 

Patteson  J.  in  summing  up  to  the  jury  said, 
that  he  was  of  opinion  that  the  writing  might  be 
valid  in  law  as  an  acceptance,  notwithstanding  the 
want  of  signature,  but  that  it  was  a  question  for 
the  jury  whether  it  was  intended  to  operate  as  an 
acceptance  in  its  present  state.  It  is  very  im- 
probable that  it  was  not  so  intended ;  for  why 
did  the  defendant  part  with  the  possession  of  it  if 
it  were  to  be  treated  as  incomplete,  and  brought 
back  to  him  for  signature  before  it  was  to  have 
any  validity  ?    That  however  is  a  question  for  the 

(a)  See  also  Chitty  on  Bilk,  173,  174.  6th  edit. 


OXEMDEN. 
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jnry,  and  they  will  find  for  the  plaintiff  or  the  de- 
fendant on  the  counts  on  the  bill  of  exchange 
according  to  their  opinion  of  it.  The  plaintiff  is 
at  all  events  entitled,  on  other  evidence  in  the 
cause,  to  a  verdict  for  the  greater  part  of  the  sum, 
on  the  common  counts. 

Verdict  for  the  plaintiff  on  the  bill» 


Gurnet/  and  Steer  for  the  plaintiff. 

F.  Pollock  and  Flatt  for  the  defendant. 


In  the  case  cited  from  Comberbach,  the  acceptance,  such  as 
it  wasy  was  written  on  the  bill,  and  held  sufficient ;  and  there 
were  no  other  circumstances  from  which  to  infer  an  accept- 
ance. The  case  therefore  is  an  authority  to  shew  that  this 
was  by  itself  an  acceptance  before  the  statute ;  and  if  so,  being 
upon  the  face  of  the  bill,  it  would  continue  to  be  such,  after  it. 
And  thus,  in  Bayley  on  Bills,  4th  edition,  published  after  the 
Stat.  1  &  2  G.  4.  c.  78.,  it  is  treated  as  primdjacie  a  complete 
acceptance.  In  the  principal  case  there  was  some  evidence  to 
shew  money  dealings  between  the  plaintiff  and  defendant,  of 
such  a  character  that  it  was  sought  to  be  inferred  that  there 
was  no  consideration  for  the  acceptance ;  and  thence,  besides 
relying  on  that  as  a  defence,  it  was  argued  that  it  was  improbable 
that  it  should  have  been  intended  to  operate  in  its  present  form. 
There  was  however  no  direct  evidence  that  it  was  not  so  in- 
tended, and  the  evidence  given  failed  to  prove  any  want  of  consi- 
deration. It  may  therefore  be  doubted  whether  any  case  haa 
gone  so  far  as  the  present,  in  leaving  the  completeness  of  the 
acceptance  as  a  question  of  fact  to  the  jury,  instead  of  directing 
them  that,  in  the  absence  of  evidence  to  the  contrary,  it  must 
be  taken  to  be  a  complete  acceptance. 
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FISHER  V.  DAVIES.  Gotldhaix, 

June  IS, 

Debt  for  use  and  occupation,  with  the  usual  The  Court 

money  counts.      Flea,  nil  debet,   with  notice  of  u£y  under  stat. 
set  ofF  1^.4.  c,  7. 

^^  ""•  s.  2.  that 

execution 

The  cause  was  referred^  but  Campbell  for  the  hnmediate^"^ 
plaintiff  wished  it  to  be  one  of  the  conditions  of  ^f  dSbTo^** 
the  reference,  that  the  arbitrator  should  have  the  simple  con- 
power  of  directing  judgment  to  be  entered  as  of 
TMnittf  term. 

F.  Pollock  for  the  defendant  objected  to  this, 
the  defendant  not  being  entitled  to  judgment  of 
the  term,  if  the  cause  were  tried  in  Court 

Campbell  admitted  this  was  the  case,  but  said, 
that  upon  the  trial  the  Judge  would  have  had  the 
power  of  certifying  under  the  stat.  1  W.  4.  c.  7* 
s.  2.  that  execution  ought  to  issue  immediately,  and 
that  the  authority  proposed  to  be  given  to  the  arbi- 
trator would,  in  substance,  only  give  him  the  same 
power. 

Lord  Tenterden  C.  J.  It  is  a  power  which! 
certainly  should  not  have  exercised.  The  plaintiff 
has  chosen  to  declare  in  debt  on  simple  contract : 
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he  has  therefore  made  it  necessary  for  the  de- 
fendant to  plead,  and  to  defend  the  action;  be- 
cause otherwise  the  plaintiff  would  have  had 
judgment  for  the  whole  sum  claimed  in  his  de- 
claration, and  would  have  taken  out  execution  for 
such  sum  as  he  thought  proper.  Having  thus 
himself  made  delay  necessary,  I  certainly  should 
not  interfere  now  to  give  him  a  more  rapid  remedy 
than  he  would  otherwise  be  entitled  to. 

The  cause  was  then  referred,  without  the  pro- 
posed clause  in  the  order  of  reference. 

Campbell  and  R.  V.  Richards  for  the  plaintiff 
F.  Pollock  for  the  defendant 


ADJOURNED  SITTINGS  AFTER  TERM 
AT  WESTMINSTER. 


WMumwnm,  The  KING  on  the  Prosecution  of  FANE,  Esq.,  v. 
^"^  **•  ADEY,  Gent,  One,  &c. 

If  a  witness  Criminal  information  for  publishing  several  libels, 
answ!^  q^es-  A  vdtness  on  the  part  of  the  prosecution  objected 
^onA^on^e  ^  answcr  a  question,  on  the  ground  that  he  had 
they  may  sub-  been  threatened  with  prosecution  in  respect  of 
oio^  mt>.  *h®  publication  in  question.  The  Attorney  General, 
ceediii«»the    ^ho  appeared  as  counsel  for  the  defendant,  rose 

counsel  on  the   ^  .  ^i        i  •     ^• 

opposite  side    to  support  the  Objection. 

cannot  aigue 
in  support  of 

the  witness's        Lord  Tenterden  C.  J.  refused  to  hear  him,  say- 
^^^^"*       ing  that  the  ot(jection  belonged  to  the  witness 
only. 
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The  counsel  for  the  prosecution  however  argued       issi. 
that  the  witness  was  compellable  to  answer,  and 
Lord  Tenterden  then  allowed  the  Attorney  General 
to  support  the  witness's  objection^  and  Sir  James 
Scarlett  was  heard  in  reply. 

Lord  Tenterden  C.  J.  I  think  I  am  wrong  in 
having  allpwed  the  Attorney  General  to  argue  the 
point  at  all.  It  strqck  me  at  the  time,  thjit  having 
heard  argument  on  one  side,  I  ought  to  hear  it  oa 
the  other  also.  But  the  privilege  is  that  of  the 
witness,  not  of  the  par||y;  and  I  think. ,  therefore 
that  counsel  have  no  right  to  interfere  for  the 
purpose  of  excluding  an  examination,  to  which,  as 
against  their  client,  there  is  no  objection* 

On  further  enquiry  it  appeared  that  the  witness^ 
although  he  had  been  threatened  with  a  prose- 
cution, did  not  apprehend  that  the  effect  of  his 
answering  the  question  would  be  to  endanger  him, 
and  he  was  directed  to  answer  it. 

Guilty  of  publishiog  one  libel  only. 

Sir  J.  Scarlett  Gwmey  and  Manmng  for  the 
prosecution. 

Denman  A.  G«  C.  F.  WilUams  and  FoUett  for. 
the  defendant^ 

See  Thomai  t.  ^eto/oit,.l  M.&M.48.  n.,  where  a  simiJar 
rule  was  adopted.  In  that  case,  however,  the  counsel  suggested 
the  objection^  and  did  not  merely  propose  to  support  it  when 
taken  by  the  witness. 
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w«na««.,  WHARTON  V.  KING. 

June  28, 

An  actkmnm  AssuMPsiT  for  nonpayment  of  money  pursuant  to 

be  maintained  .  *    •'  •'   * 

on  an  award      ^n  awarcl. 

™8ubmSrion  '^^®  reference  was  made  by  a  Judge's  order. 
^11  ''"^'*  The  defendant  had  attended  at  the  first  meeting 
parties  having  before  the  arbitrator,  but  an  objection  was  made 
th^t!^.   *^  ^^^  continuing  in  the  room,  on  the  ground  that 

the  plaintifi*  was  not  ther«,  and  he  therefore  re- 
tired, and  did  not  attend  again. 

E.  Lawes  Seijt.  for  the  defendant  contended ' 
that  no  action  could  be  maintained  in  this  case,  the 
submission  having  been  by  a  Judge's  order ;  but ' 
that  the  only  mode  of  enforcing  it  was  by  making 
the  order  a  rule  of  court  and  proceeding  by  at- 
tachment. This  appears  to  have  been  the  opinion 
of  the  Court  in  Biddell  v.  Dowse,  6  B.  &  C.  255., 
where  the  decision  indeed  proceeded  on  the 
ground,  that  some  of  the  parties  sought  to  be 
bound  by  the  Vice- Chancellor's  order  were  in- 
fants, and  that  no  contract  on  their  part  could  be 
implied :  but  Abbott  C.  J.,  in  delivering  the  opinion 
of  the  Court,  expressly  guarded  against  any  in- 
ference that  the  consent  of  the  attorneys  would  be 
binding  even  upon  adult  parties. 
• 

Lord  Tenterden  C.  J.  Under  the  circumstances 
of  this  case  I  think  the  objection  made  does  not 
at  all  arise.  The  attendance  of  the  defendant 
before  the  arbitrator  at  the  first  meeting,  shewed 
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that  he  recognized  the  act  of  his  attorney  in  re- 
ferring, and  is  therefore  evidence  of  an  actual  con- 
sent to  the  reference. 

Verdict  for  the  plaintiff. 

Miller  and  S.  Temple  for  the  plaintiff. 
E.  Lowes  Serjt.  for  the  defendant. 

So  in  MaUon  t.  Trofwer^  R.  &  M.  N.  P.  C.  17.»  an  award  was 
bdd  good,  though  it  was  made  by  an  umpire,  and  the  arbitra- 
tors had  no  authority  to  appoint  one ;  the  parties  having  attended 
him  without  objection. 

In  Filmer  v.  Ddber^  S  Taunt.  486*9  the  Court  refused  to  set 
aside  an  order  of  reference  made  with  the  consent  of  counse 
and  attorney  on  an  affidavit  that  the  attorney  had  been  forbid- 
den to  refer,  the  Court  saying  that  the  defendant's  remedy  was 
by  action  against  the  attorney.  In  SHUy.  Halford^  4  Campb.  l?., 
an  action  was  brought  on  an  award  made  under  a  Judge's  order, 
and  no  objection  made  to  it ;  but  the  plaintiff  was  nonsuited  on 
another  ground. 


18S1. 

Wharton 

King. 
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LAWRENCE  v.  MILLER. 

Assumpsit  by  the  assignee  of  an  insolvent  debtor. 

The  assignment  to  the  plaintiff  was  not  executed 
by  the  provisional  assignee  till  after  the  action  was 
brought,  and  the  declaration  filed. 

Ck)fnjfn  for  the  defendant  objected  that  the 
action  could  not  be  maintained.  The  property  of 
the  bankrupt  is  certainly  vested  in  the  assignees 
by  relation;    but  still,   to  maintain   a  particular 
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GuiLDHALLy 

June  29. 

The  assignee 
of  an  insolvent 
debtor  cannot 
recoyer  in  an 
action  com- 
menced by 
bim  as  as- 
signee before 
the  assignment 
executed  to 
him,  though  it 
is  executed 
before  the 
trial,  but  not 
before  the 
declaration. 


V, 
MiLLEl. 
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1831.       action,  he  must  have  been  assignee  at  the  time  of 
Lawkence     commencing  it.     Not  having  been  so,  it  ought  to 
have  been  brought  in  the  name  of  the  provisional 
assignee. 

Campbell  for  the  plaintiff.  The  stat.  7  G.  4.  c.  57. 
s.  ly.  directs,  that  "  afler  the  conveyance  and 
assignment  by  the  provisional  assignee,  all  the 
estate  and  effects  of  the  prisoner  shall  be  to  all 
intents  and  purposes  as  effectually  and  legally 
vested  by  relation  in  the  assignee  or  assignees^  as 
if  the  said  conveyance  and  assignment  had  been 
made  by  such  prisoner  to  him  or  them."  As  soon 
therefore  as  the  assignment  is  made,  the  assignee 
is  substituted  for  the  provisional  assignee  ab  initio^ 
and  the  provisional  assignee  may  from  that  time 
forward  be  left  altogether  out  of  consideration, 
and  the  permanent  assignee  considered  to  have 
been  in  from  the  first 

Patteson  J.  The  act  certainly  gives  the  as- 
signee the  property  by  relation ;  but  that  cannot 
give  validity  to  any  action  brought  by  him  before 
he  had  that  character.  He  states  by  his  declar- 
ation that  the  defendant  is  indebted  to  him  as 
assignee :  at  the  time  of  filing  it  that  was  not  the 
case,  for  he  was  not  then  entitled.  The  proper 
plaintiff*  at  that  time  would  have  been  the  pro- 
visional assignee. 

Nonsuit 

Campbell  and  Healon  for  the  plaintiff*. 
Comyn  and  Ball  for  the  defendant 


See  Page  v.  Bauet-f  4  B.  &  A.  SiS. 
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WELLS  V.  FISHER.  ^  jlJT''' 

Assumpsit  for  work  and  labour.  ^  woman  who 

W&8  indrriGQ 

A  witness  produced  for  the  defendant,  to  prove  to  a  man,  but 
that  the  plaintiff  had  lived  rent  free  in  a  house  of  riagelo^h^ 
the  defendant's,  and  gave  his  services  without  ex-  "  void  by  rea- 
pecting  remuneration,  had  lived  with  the  plaintiff  having  a  for- 
as  his  wife  during  the  time  to  which  she  was  called  "^ne  "w^** 
to  speak  ;   but  her  former  husband,  who  had  been  bad  been  sup- 
absent  for  thirty  years,  and  was  supposed  dead,  Say  be  ex-' 
returned  to  England  afterwards,  and  she  thereupon  J!?™*"f^  against 

o  ^  r         bim  to  prove 

ceased  to  live  with  the  plaintiff.  his  declar- 

ations made 

while  she  lived 

F.  Pollock  for  the  plaintiff  objected  that  the  with  him  as  his 
witness  could  not  be  examined  as  to  any  know- 
ledge which  she  had  gained  from  conversations  with 
the  plaintiff  while  she  lived  with  him  as  his  wife. 

Patteson  J.  I  see  no  objection  to  it.  There 
never  was  any  valid  contract  of  marriage  between 
them ;  and  the  connection,  such  as  it  was,  being 
dissolved,  there  is  now  no  bias  upon  her  mind. 

Verdict  for  the  defendant. 

F.  Pollock  and  R.  V.  Richards  for  the  plaintiff. 
Sir  J.  Scarlett  and  Wallinger  for  the  defendant. 

When  there  has  been  a  valid  contract  of  marriage^  no  evi- 
dence can  be  received  from  either  of  the  parties  of  declarations 
made  by  the  other  during  the  marriage,  though  it  may  have 
been  dissolved  by  death,  Doker  v.  Hosier,  R.  &  M.  N.  P.  C.  198. 
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or  by  divorce  for  adultery,  Munroe  v.  TwisUton^  Peake  on  E?i- 
dence>  Appendix  44>.  The  ground  of  the  rule  generally  is  not 
the  danger  of  bias,  but  the  protection  of  confidence  between 
man  and  wife.  This  protection  however  is  not  extended  to  a 
mere  marriage  defado^  Stark,  on  Ev.  Part  IV.  p.  71 K,  and  Lord 
Hale,  Pleas  of  the  Crown,  69S.,  says  that  a  marriage  void  for 
bigamy  is  not  even  a  marriage  de  facto.  Still,  while  the  co- 
habitation under  such  marriage  was  subsisting,  the  probability 
of  bias  might  seem  an  objection  to  the  examination :  and  ac- 
cordingly it  was  formerly  doubted  whether  a  woman  not  married 
to  a  man,  but  living  with  him  as  his  wife,  is  a  competent  witness 
for  him,  Campbell  v<  Txoemloto,  1  Price  81.  It  was  however 
decided  in  Batihetos  v.  GalindOf  4  Bing.  610.,  that  such  a  witness 
was  admissible ;  and  the  same  law  seems  to  follow  as  a  necessary 
consequence  from  the  decision  in  Adey%  case,  Leach's  C.C 
248.,  in  which  the  evidence  of  such  witness  was  received  against 
the  reputed  husband:  for  in  all  cases  in  which  they  are  ad- 
missible against  each  other,  they  are  also  admissible  for  each 
other.     R.  v.  Serjeant y  R.  &  M.  N.P.C.  352. 


Guildhall, 
Juljf  8. 

A  party  to 
whom  two 
liuins  are  due, 
the  one  for 
spirituous  li- 
quors supplied 
in  quantities 
not  amounting 
to  80f .  at  a 
time,  the  other 
for  board  and 
lodcing,  may 
apply  pay- 
ments, made 
generally,  to 
theaccount 
for  spirituous 
liquors. 


CRUICKSHANKS  v.  ROSE. 

Assumpsit  by  the  payee  against  the  maker  of  two 
promissory  notes,  one  for  10/.  and  the  other  for 
lOL  7s.  6d. 

The  plaintiff  had  supplied  the  defendant  with 
board  and  lodging,  and  also  with  spirituous  liquors 
in  quantities  not  amounting  to  20^.  at  a  time.  The 
whole  amount  exceeded  the  sum  for  which  the 
bills  were  given;  but  payments  had  been  made 
from  time  to  time,  reducing  the  whole  balance  to 
the  amount  of  the  two  bills.  The  plaintiff  claimed 
to  apply  these  payments,  which  had  not  been 
specifically  appropriated  at  the  time,  to  the  items 
for  spirituous  liquors  j  and  if  they  were  so  applied, 
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the  sum  remaining  due  for  spirituous  liquors  would  ^  1831. 
be  about  7'»  and  the  sum  due  for  board  and  lodg- 
ing about  IS/. ;  if  they  were  applied  to  the  other 
part  of  the  account,  the  sum  due  for  spirituous 
liquors  would  exceed  the  amount  of  either  of  the 
bills  taken  by  itself  The  defendant  contended 
that  the  paypieuts  should  be  applied  to  the  board 
and  lodging  account,  and  then  both  the  bills,  being 
wholly  or  in  part  for  spirituous  liquors,  would  be 
void. 

Lord  Tenterden  C.  J.  held,  that  the  plaintiff 
might  apply  the  payments  to  the  account  for 
spirituous  liquors,  there  being  nothing  in  the  sta- 
tute 24  6r.  2.  C.40.  s.  12.  to  enable  a  party  paying 
for  them  at  the  time  to  recover  back  the  payments 
so  made,  but  the  statute  only  preventing  the  seller 
from  maintaining  any  action  for  the  price.  The 
amount  due  for  spirituous  liquors  therefore  being 
reduced  below  10/.,  and  this  sum  being  entirely  co- 
vered by  one  of  the  bills,  his  Lordship  held  that  one 
of  the  bills  declared  upon  might  be  considered  as 
given  for  the  board  and  lodging  account  only,  and 
that  the  plaintiff  might  recover  upon  that;  the  other, 
having  part  of  its  consideration  the  supply  of  spi- 
rituous liquors,  must  be  considered  as  void,  as  in 
Scott  V.  Gillmore,  3  Taunt.  226.  (a) 

Verdict  for  the  plaintiff  accordingly. 

Talfburd  for  the  plaintiff. 
Campbell  for  the  defendant. 

(a)  jSee  Spencer  v.  Smith,  S  Campb.  9. 
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Guildhall,  BROCKLEBANK  V.   SUGRUE. 

Jultf4. 

On  a  policy     AssuMPsiT  upon  two  policies  of  insurance,  one  on 
Sbe^^having  ^^  ^^^P  Hebe^  the  other  on  the  freight  of  the  same 

actoiBdlyearned  ship. 

though  not  The  plaintiff  sought  to  recover  for  a  partial  loss 

^CX^   by  perils  of  the  sea. 

owners  cannot      The  terms  of  the  policy  upon  freight  are  stated 

recover  for  •^      *  c? 

the  delay  and   in  the  report  of  the  case  on  a  former  trial  in 
*S1(^*     1  B.  &  Ad.  81.     The  vessel  having  suffered  mate- 

rial  injury  in  her  outward  voyage,  and  being  there- 
fore much  delayed  before  she  could  take  in  the 
cargo  prepared  for  her  at  St.  John^Sy  New  Bruns- 
wicky  that  cargo  was  sent  home  by  another  vessel. 
The  Hebe  however  finally  returned  to  England^ 
and  earned  full  freight  by  conveying  other  goods. 

F.  Pollock  in  opening  the  case  for  the  plaintiff 
said,  that  there  was  certainly  considerable  difficulty 
in  sustaining  the  claim  on  the  policy  on  freight 
under  these  circumstances,  since  in  Mordy  \. 
Jones,  4  B.  &  C.  394.,  where  a  vessel  had  been 
obliged  to  unload  part  of  her  cargo,  under  circum- 
stances which  made  it  undesirable  to  reload  it,  yet 
it  was  held  that  there  could  be  no  recovery  on  the 
policy  for  freight ;  and  the  principle  adopted 
seemed  to  be,  that  if  the  ship  remained  capable  of 
carrying  the  goods,  and  the  goods  capable  of  being 
carried,  the  delay  and  expense,  though  they  might 
be  a  reason  for  refusing  to  carry  them,  would  not 
enable    the   insured   to   recover    against  the  un- 
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rwriters  on  freight.    According  to  that  doctrine,        1831. 
it  would  seem  that  there  can  be  no  partial  loss  of  Bbocklebank 
freight    There  may  indeed  be  a  total  loss  of  part  ^' 

SiiG&nE 

of  the  freight,  where  part  of  the  cargo  actually 
perishes,  but  there  can  be  no  partial  loss  of 
the  whole.  That  question  however  is  now  for 
decision. 

Sir  J.  Scarlett  and  Campbell  for  the  defendant. 
Mordy  v.  Jones  was  a  much  more  favourable  case 
for  the  insured  than  the  present  one.  In  that  case 
part  of  the  freight  was  actually  lost,  but  not  being 
necessarily  so,  the  underwriter  was  held  not  to  be 
liable  under  the  circumstances.  Here  there  is 
finally  no  loss  whatever,  for  the  ship  actually 
brought  home  a  full  cargo,  and  earned  the  whole 
freight 

Lord  Tenterden  C.  J.  I  am  clearly  of  opinion 
that  there  can  be  no  partial  loss  under  these  cir- 
cumstances. 

It  wad  then  suggested  that  there  had  been  a 
small  average  loss,  and  it  being  admitted  that 
there  was  a  partial  loss  on  the  policy  on  the  ship» 
the  cause  was  referred. 

F.  Pollock  and  Manning  for  the  plaintiff. 

Sir  J.  Scarlett  and  Camnbell  for  the  defendants 


H  4 


A 


104  CASES  AT  NISI  PRIUS,  K.  B. 

1831. 


Guildhall,  NASH  V.  DUNCOMB  and  GRIFFIN. 

An  uDstainped  jA.s8Umpsit  OH  a  promissory  note  for  500L 
aSm^iWein         I*  was  shewn  that  the  plaintiff  had  lent  the 
evidence  be-     defendants  500/.,  and  had  taken  the  promissory 

tween  the  par-  .  .  •  rm 

ties  to  it  for     note  m  question  as  a  secunty.     The  note  was  sent 
pronng^Muiyf  ^  *^®  plaintifl^  enclosed  in  the  following  letter : — 

Memorandum.  This  5th  day  of  September  1826, 
the  enclosed  note  for  500/.  and  interest  is  given 
for  so  much  money  lent  this  day  to  us  by  Mr. 
Nash^  who  has  sold  out  of  the  4  per  cents,  at 
94^  for  our  accommodation.  We  do  therefore 
imdertake,  in  addition  to  the  liquidation  of  the 
said  note,  to  make  good  to  Mr.  Nash  any  loss  he 
may  sustain  by  the  difference  of  the  price  of 
stocks,  when  the  said  note  shall  be  liquidated. 

Griffin  and  Duncomb. 

The  defence  was  that  the  loan  was  usurious, 
under  the  authority  of  White  v.  Wright^  S  B.  &  C. 
27s. ;  and  on  F.  Pollock  for  the  defendant  Dun^ 
comb  calling  for  the  agreement,  it  was  produced  by 
Sir  J.  Scarlett,  who  appeared  for  the  plaintiff,  but 
objected  to  by  him  as  inadmissible  for  want  of  a 
stamp. 

F.  Pollock  contended  that  the  stamp  acts  did 
not  apply  to  such  a  case  as  this,  the  agreement 
being  illegal  and  void.  Those  acts  are  not  in- 
tended to  favour  crime,  which  would  be  the  case 
if  this  objection  prevailed ;  and  in  criminal  cases 
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it  has  frequently  been  held  that  such  instruments       1831. 
were    admissible,    though  unstamped;    here  the       iJ]l[^^ 
plaintiff  retained  the  instrument  in  his  own  pos-  _      ^' 

Dun  COMB  And 

session  and  control,  and  could  at  any  time  have  got     another. 
it  stamped  and  made  available,  if  lawful. 

Sir  J.  Scarlett.  The  proper  distinction  is  be- 
tween civil  and  criminal  cases.  In  the  latter  a 
party  cannot  protect  himself  by  his  own  omission 
of  stamping.  In  civil  cases,  where  parties  go  on 
their  contract,  the  instrument  is  not  admissible 
unless  properly  stamped. 

Lord  Tenterden  C.  J.  I  am  disposed  to  think 
I  ought  to  receive  the  document  in  evidence, 
subject  to  the  objection. 

Sir  J.  Scarlett  then  called  the  defendant  Grfffin^ 
who  had  pleaded  his  bankruptcy,  and  a  nolle  prose- 
qui  had  been  entered  as  to  him ;  and  he  stated  that 
the  letter  and  note  were  sent  to  the  plaintiff  after 
the  money  had  been  advanced  on  an  agreement  for 
the  promissory  note  only,  and  that  an  indemnity 
against  loss  in  selling  out  was  no  part  of  the  agree- 
ment made  by  the  plaintiff. 

It  was  left  to  the  jury  to  say  whether  the  money 
was  lent  on  the  conditions  of  the  memorandum,  or 
on  the  note  only,  and  they  found  their 

Verdict  for  the  plaintiff. 

Sir  J.  Scarlett  and  Plait  for  the  plaintiff. 
F.  Pollock  and  Thesiger  for  the  defendant 
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g';;;::^  bates  and  Another  v.  TODD. 

June  27. 

A  bui  of  lading  jdssuMPsiT  agalnst  the  owners  of  the  ship  Thames, 
%'l''l^^^'^'  on  a  bill  of  lading,  signed  by  the  master  at  Sitwa- 
the  shippers  of  pore ,  for  890  bags  of  pepper,  to  be  delivered  to  the 

the  eoods,  and     «   .    ^ /»      .    -m       j 

the  owners  of  piaintms  at  laonaon. 

the  ship  J  but       The  declaration  alleged,  that  the  plaintiflfe  had 

the  owners  o      '  r 

may  show  that  caused  to  be  shipped  890  bags,  and  that  100  bags 
l^ffiedU  *°  were,  through  the  carelessness  and  negligence  of  the 
the  bill  of       defendant,  lost:  and  in  another  count  the  breach 

l&dins  were 

shipped,  the  alleged  was,  the  mere  non-delivery  of  the  100  bags. 
^ed'the*biii  ^*  ^^^  proved  that  only  790  bags  had  been  deli- 
ofiading,  hav-  veied,  and  freight  for  that  amount  charged  and 

ingbeen  misled       .■% 
by  the  fraud     pai". 

ofSc^r^  The  defence  was,  that  only  790  bags  were  in 
pen.  fact  shipped,   and  that  the  captain  had  been  in- 

duced to  sign  the  bill  of  lading  for  890  by  the 
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fraud  of  an  agent  of  the  plaintiffs  at  Sincapore.       IS81. 

And  evidence  was  offered  to  prove  this  defence,  bates  and 

The  plaintiffs  were  the  original  owners  of  the  goods  Another 
which  were  shipped  by  their  agent  on  their  ac-       Todd. 
count. 

Spankie  Seijt.  for  the  plaintiffs  contended,  that 
the  bill  of  lading  was  conclusive,  and  estopped  the 
defendant,  who  was  owner  of  the  ship. 

TiNDAL  C.  J.  said,  he  was  of  opinion  that,  as 
between  the  original  parties,  the  bill  of  lading  is 
merely  a  receipt,  liable  to  be  opened  by  the  evi- 
dence of  the  real  facts ;  and  lefl  the  question  to 
the  jury  whether  in  fact  890  bags,  or  only  790 
were  shipped. 

The  jury  found  for  the  defendant  that  there  were 
only  790  bags,  and  that  the  fraud  had  been  com- 
mitted by  the  agent  of  the  plaintiffs. 

Leave  was  given  to  the  plaintiffs  to  move  to  enter 
a  verdict  for  the  value  of  the  100  bags ;  but  no  ap- 
plication was  made  to  the  Court. 

Spankie  Serjt  and  Dodd  for  the  plaintiffs. 
Wilde  Serjt.  and  Hoggins  for  the  defendant 
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Guildhall, 
JwM  28. 


A  person  mis- 
representing 
the  credit  of 
another, 
though  with, 
out  any  in- 
tention of 
defrauding  the 

Eartytowhom 
e  makes  the 
represent- 
ation,  is  liable 
to  make  good 
damage  occa- 
sioned by  that 
party's  giving 
credit  in  con- 


sequence to 
the  subject  of 
the  represen- 
tation. 

But  only  to 
the  whole  ex- 
tent of  the 
loss  in  conse- 
quence of 
credit  rtoionr 
obly  given  on 
the  represent- 
ation. 


CORBETT  and  Another  v.  BROWN. 

Case  for  a  false  representation. 

The  defendant's  son,  at  the  time  that  he  began 
business,  applied  to  the  plaintiffs  to  be  supplied 
with  goods,  told  them  that  he  had  300/.  of  his 
own  property,  and  referred  to  his  father  in  con- 
firmation of  his  statement.  The  plaintifis  wrote  to 
the  defendant,  mentioning  the  representation  which 
had  been  made  to  them,  and  enquiring  into  its 
truth ;  and  received  an  answer  from  him,  "  that 
the  statement  was  perfectly  correct,  for  that  he 
had  advanced  him  300/.,  being  as  much  as  he 
could  spare.''  This  was  the  representation,  the 
falsehood  of  which  was  alleged.  It  was  clear  that 
the  sum  of  300/.  had  been  advanced  by  the  de- 
fendant to  his  son,  but  there  was  a  doubt  whether 
it  had  been  intended  as  a  gifl,  or  merely  as  a 
loan ;  and  evidence  tending  to  each  conclusion 
was  offered. 

As  soon  as  the  defendant's  answer  was  received, 
goods  to  the  amount  of  about  280/.,  which  had  been 
previously  ordered,  were  forwarded  to  the  defend- 
ant's son ;  and  the  plaintifi&  furnished  him  with 
other  goods,  amounting  in  all  to  about  1200/.  in 
the  course  of  about  six  months.  At  the  end  of  this 
time  he  became  bankrupt,  and  a  balance  of  about 
500/.  remained  due  to  the  plaintiffs.  A  dividend 
of  8^.  %d.  in  the  pound  was  received  under  the  com- 
mission ;  but  the  defendant  did  not  prove  for  the 
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300/.  advanced  by  him,  nor  had  he  ever  been  paid       i^^^- 
any  part  of  it,  Cobbett  and 

Another 

V, 

Jones  Seijt  for  the  defendant  contended  that  Bbown. 
there  was  no  evidence  of  fraud  or  intentional  mis- 
representation. Besides,  there  is  no  damage,  for 
the  goods  would  have  been  furnished  just  as  cer« 
tainly  if  the  transaction  had  been  accurately  de- 
scribed, even  assuming  that  it  was  not  so :  and  this 
also  shews  an  absence  of  any  motive  to  misrepre- 
sent. Nor  would  there  have  been  a  better  dividend 
on  the  estate,  if  the  money  had  been  actually  given 
to  the  bankrupt,  than  there  has  been,  even  sup- 
posing it  to  have  been  only  lent ;  for  the  defend- 
ant has  not  made  any  claim  for  the  300/.,  which, 
therefore,  has  been  all  divided  among  the  credi- 
tors, as  it  would  have  been  if  the  bankrupt's 
absolute  property.  These  actions  have  been  very 
frequent  of  late,  and  seem  to  be  brought  with  the 
intention  of  converting  an  imperfect  guarantee  into 
a  misrepresentation.  They  ought  therefore  to  be 
treated  on  the  same  principles  ;  and,  upon  a  guaran- 
tee, the  defendant  would  not  have  been  responsible, 
unless  the  contract  clearly  contemplated  a  con- 
tinuing liability,  for  more  than  the  parcel  of  goods 
supplied  immediately  on  the  faith  of  the  represent- 
ation ;  and  those  have  been  paid  for. 

TiNDAL  C.  J.  The  first  question  in  this  case  is, 
whether  the  statement  complained  of  was  false 
within  the  defendant's  knowledge ;  and  if  it  were 
false  in  fact,  the  falsehood  could  not,  under  the 
particular  circumstances,  fail  to  be  known  to  the 
defendant     In  that  case,  the  defendant  will  be 
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1831.       liable  in  this  action  ;  because,  whether  or  no  there 
CoRBETTand  ^cre  any  motive   or   intention  to  defraud,   the 
Anothee     false  assertion  of  a  fact  which  he  knew  to  be  un- 
Brown.      true,  amounts  to  fraud  in  law,  and  all  damages 
which  fairly  and  necessarily  follow  from  the  mis- 
representation may  be  recovered.     In  this  respect 
it  differs  from  the  case  of  a  guarantee,  where  the 
party  makes  himself  responsible  to  a  limited  extent 
if  his  statement  turns  out  to  be  incorrect,  even 
though  at  the  time  he  believed  it  to  be  true  :  here 
he  is  protected,  unless  he  intentionally  misleads ; 
and  if  he  does  so,  he  must  make  good  the  damage 
which  naturally  and  fairly  succeeds  from  his  state- 
ment.  It  is  immaterial  to  consider,  whether  the  loss 
sustained  has  been  increased  by  the  falsehood  of  the 
statement :  in  this  case  it  probably  has  not,  for  it 
does  not  appear  that  the  300/.  has  ever  been  repaid, 
and  the  dividend  received  by  the  plaintiff  therefore 
has  been  as  large  as  it  would  had  the  statement 
been  true.  But  a  party  making  such  an  application 
is  entitled  to  receive  a  true  answer  ;    and  if  he  has 
been  induced  by  a  false  one  to  give  a  credit,  which 
otherwise  he  would  not  have  given,  he  is  entitled 
to  recover  all   the  injury  which  he  has  suffered 
without  his  own  fault  in  consequence.     In  measur- 
ing those  damages  however,  you  must  look  to  the 
conduct  of  the  plaintiffs :  if  you  think  that  they 
acted  imprudently  in  trusting  the  defendant  to  so 
large  an  amount  on  such  a  representation  as  that 
made,  they  will  not  be  entitled  to  damages  to  the 
whole  extent  of  their  loss.     They  had  a  certain 
measure  of  the  situation  of  the  party  whom  they 
trusted ;  to  the  extent  of  loss  occasioned  by  their 
trusting  him  to  an  amount  which  would  be  reason- 
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able  under  the  circumstances  represented,  the  de-       I8S1. 
fendant,  if  the  representation  be  untrue,  will  be  cobbett  and 
liable,  though  you  should  think  that  the  credit  so     Anotheb 
given  might  exceed  the  amount  of  the  property      Bbo;n. 
represented  :  any  loss  occasioned  by  conduct  in 
the  plainitfis,  which  would  be  imprudent  on  the 
assumption  that  the   representation  was  true,  is 
not  a  matter  with  which  the  defendant  can  be 
charged. 

Verdict  for  the  defendant. 

JVilde  Seijt.  for  the  plaintiffs. 

Jones  Seijt.  and  F.  Kelly  for  the  defendant. 

In  Michaelmas  term  a  rule  nisi  was  obtained  for 
a  new  trial,  on  the  merits ;  which  was  afterwards 
made  absolute,  (a) 

(a)  See  8  Bing.  SS. 
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Gdildhau^ 
May  51. 

A  tenant  of  a 
house,  who  is 
bound  by 
agreement  to 
keep  it  in  te* 
nantable  re- 
pair, may  quit 
without  no- 
tice in  the 
course  of  his 
term,  if  the 
premises  be- 
come un- 
wholesome for 
want  of  sufiB- 
cient  drainage, 
if  they  cannot 
be  kept  dry 
¥nthout  extra- 
vagant and 
unreasonable 
labour  and 
expense  on 
hupart. 


COLLINS  V.  BARROW. 

Assumpsit  for  use  and  occupation. 

The  defendant  took  the  house  under  a  written 
agreement,  by  which  he  was  to  occupy  it  for  three 
years,  and  to  keep  the  premises  in  tenantable  re* 
pair. 

He  had  in  fact  quitted  the  premises  without 
giving  any  notice  at  the  expiration  of  the  first  six 
months ;  and  the  present  action  was  brought  to 
recover  rent  accruing  after  that  time. 

The  defence  was,  that  the  house  was  unfit  for 
occupation  for  want  of  sufficient  drainage,  whereby 
it  became  unwholesome,  noisome,  and  oiBTensive; 
and  evidence  was  given  to  shew  that  it  could  not 
be  kept  perfectly  dry  without  the  construction  of 
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a  sewer,  which  the  plaintiff  upon  application  to       1331. 
him,  had  promised  to  make,  but  it  never  had  been      coluns 
made.     On  this  evidence,  and  on  the  authority  of         »• 
Edwards  v.  Etherington,  R.  &  M.,  N.  P.  C.  268.,  ''"'' 

it  was  contended  that  the  defendant  was  not 
liable  to  this  action,  having  had  no  beneficial 
occupation. 

On  the  part  of  the  plaintiff  evidence  was  given 
to  shew  that  the  premises  might  have  been  kept 
sufficiently  dry  by  occasional  pumping,  without  the 
construction  of  any  sewer ;  and  it  was  contended 
therefore  that  the  inconvenience  arose  from  the 
defendant's  own  neglect,  and  gave  him  no  excuse 
for  quitting.  In  Edwards  v.  Etherington  there 
does  not  appear  to  have  been  any  written  agree- 
ment ;  here  there  was  one,  by  which  the  defend- 
ant was  to  keep  the  premises  in  tenantable  repair. 
He  ought  therefore  to  have  used  the  reasonable 
means  in  his  power  to  keep  them  dry ;  and  if  he 
had  done  so,  no  inconvenience  would  have  arisen. 
Besides,  the  inconvenience  shewn  does  not  render 
the  premises  wholly  unfit  for  habitation;  and 
even  on  the  principle  of  the  case  cited,  the  plain- 
tiff must  recover,  unless  the  defendant  had  no 
beneficial  occupation  whatever.  Thus  in  Baker 
V.  Holtpzaffellj  4  Taunt  45.,  an  action  for  use 
and  occupation  was  held  to  Ue  afler  the  premises 
were  burnt  down,  because  the  tenant  still  had  the 
possession  of  the  land. 

Batlet  B.  I  do  not  see  that  the  fact  of  the 
tenancy  in  this  case  being  under  a  written  agree- 
ment is  material.  In  any  case,  the  tenant  is 
bound  to  pay  rent  during  the  time  for  which  he 
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1831.       has  contracted,  unless  he  satisfies  the  jury  that^ 
'  Coi LIK8      under  the  circumstances,  he  was  justified  in  quit- 
V'  tinff,     I  think  however  that  in  point  of  law  he 

will  be  freed  from  his  obligation  to  reside  on  the 
premises,  if  he  makes  out,  to  the  satisfaction  of  the 
jury,  that  the  premises  were  noxious  and  unwhole- 
some to  reside  in,  and  that  this  state  arose  from 
no  default  or  neglect  of  his  own,  but  from  some- 
thing over  which  he  had  no  control,  or  none,  ex- 
cept at  an  extravagant  and  unreasonable  expense. 
Thus,  he  could  not  be  bound  to  make  a  sewer ; 
and  if  nothing  else  could  keep  the  house  whole- 
some, I  think  he  was  justified  in  quitting.  The 
expense  of  making  a  sewer  may  be  heavy ;  but  if 
the  plaintifi"  would  not  make  it,  he  cannot,  I  think, 
call  upon  his  tenant  to  continue  in  a  house  which 
requires  it  There  is  evidence  that  occasional 
pumping  would  have  been  sufficient ;  if  it  would, 
the  defendant  ought  to  have  continued  to  occupy, 
and  must  now  pay ;  but  if,  as  other  witnesses  re- 
present it,  pumping  would  only  have  succeeded  by 
giving  up  an  extravagant  quantity  of  time  to  it, 
(one  witness  speaks  of  several  hours  a  day,)  I  do 
not  think  the  defendant  was  bound  to  do  that 
The  verdict  will  turn  on  the  question,  whether  the 
defendant  neglected  any  thing  which  he  was  able 
aiui  might  reasonably  be  required  to  do. 

Verdict  for  the  plaintiff. 

Bompas  Seijt  and  Ball  for  the  plaintiff. 
Hutchinson  for  the  defendant 
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SITTINGS  AFTER  TERM  IN  LONDON. 


DIXON  V.  ROBINSON.  Gouj)haix, 

June  15. 

Debt  on  bond.  The  bond  was  conditioned  for  Abondcon- 
the  pa3rment  of  1000/.  and  interest  on  a  day  certain,  the^yment 
and  bore  a  stamp  of  51.  ?\  ^«^-  «"^ 

^  interest  on  a 

day  certain, 

Payne  for  the  defendant  objected  that  the  stamp  a^'s^^p/ 
was  insufficient,  as  it  covered  1000/.  only,  and  not 
the  interest 

Wightman,  contrd^  contended  that  the  words 
"  definitive  and  certain  sum  of  money  *'  in  the  act, 
applied  only  to  the  principal  sum  secured,  and 
cited  Pruessing  v.  Ingy  4  B.  &  A.  204.,  where  a  pro- 
missory note,  payable  at  three  months  with  interest 
from  the  date,  was  held  only  to  require  the  stamp 
corresponding  to  the  principal  sum. 

Lord  Lyndhurst  C.  B.  I  think  the  stamp  suf- 
ficient. 

Verdict  for  the  plaintiff. 

Wightman  for  the  plaintiff. 
Payne  for  the  defendant. 
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Guildhall, 
AW.  I . 


Where  by 
means  within 
the  reach  of 
the  master 
a  ship  can  be 
so  treated  as 
to  retain  the 
character  of 
a  ship,  he  can- 
not by  felling 
tier,  even  bonA 
fide,  convert 
the  average 
into  a  total 
loss,  but  the 
underwriters 
are  entitled 
to  have  those 
means  used 
on  their 
account. 


GARDNER  and  Another  v.  SALVADOR. 

Assumpsit  on  an  open  policy  of  insurance  for 
1000/.  on  the  ship  John^  at  and  from  Liverpool  to 
Narva  J  subscribed  by  the  defendant  for  9tiOL 

The  declaration  stated  a  total  loss  by  perils  of  the 
sea.  The  defendants  pleaded  the  General  Issue, 
and  paid  into  Court  a  sum  to  cover  an  average 
loss,  the  sufficiency  of  which  it  was  agreed  at  the 
trial  should  be  settled  out  of  court,  if  the  defendant 
should  succeed  in  establishing  his  right  to  treat  it 
as  an  average  loss. 

It  appeared  in  evidence,  that  the  ship  sailed  from 
Liverpool  on  the  9th  of  September  ;  that  she  after- 
wards met  with  bad  weather ;  and  on  the  morning 
of  September  the  28th  was  driven  by  an  unknown 
current  on  a  rock,  called  the  Thistle  Rock^  about 
twenty-eight  miles  from  Gottenburgh.  The  rock 
penetrated  the  bottom  of  the  ship,  and  made  very 
large  holes ;  it  became  necessary  for  the  crew  to 
leave  her  for  the  preservation  of  their  lives.  The 
captain  consulted  with  several  persons,  among 
whom  was  a  Mr.  Eibstem^  who  was  in  the  employ 
of  the  agent  for  Lloyd's  at  Gottenburgh.  These 
persons  were  all  of  opinion  that  the  ship  was  a 
complete  wreck ;  that  it  was  impossible  to  get  her 
off;  and  that  the  best  course  was  for  the  captain  to 
sell  her  as  she  lay.  She  was  accordingly  advertised 
on  the  2d  of  October ^  and  sold  on  the  4th  by  auction 
for  a  sum  amounting  to  about  18/.  of  English  mo- 
ney, her  stores  having  been  taken  out  and  sold 
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separately.  It  further  appeared,  that  on  the  night  of       I83i. 
of  the  1st  or  on  the  morning  of  the  2d  of  October     qardneb 
the  ship  had  floated  from  the  Thistle  Rock  (in  con-  and  Anotheil 
sequence  of  her  ballast,  and  the  salt  with  which    Salvador. 
she  was  loaded,  being  washed  through  her  bot- 
tom) to  a  distance  of  two  or  three  miles,  and  had 
grounded   between   two  rocks   on  the   island  of 
Tomo.     From  this  situation  the  mate,  with  about 
twenty  men,  and  an  anchor  and  cable,  had,  on  the 
8d  of  October  J  endeavoured  for  about  six  hours  to 
get  her  off,  but  without  success. 

The  purchaser  of  the  ship  succeeded  in  getting 
her  off  in  five  days,  and  in  four  more  days  brought 
her  to  Gottenburghj  at  an  expense  of  about  75/.  She 
was  afterwards  repaired  at  a  cost  of  about  300/., 
and  in  the  whole  cost  the  purchaser,  including  a 
sum  which  he  had  paid  for  her  stores,  &c.  about 
750/.  Her  value  after  the  repairs  was  stated  to  be 
about  1200/. 

Bayley  B.,  to  the  jury.  The  question  in  this 
case  is,  whether  you  are  satisfied  that  there  has  been 
a  total  loss  by  perils  of  the  sea.  I  know  of  no  such 
head  of  insurance  law  as  loss  by  sale.  If  the  situa- 
tion of  the  ship  be  such,  that  by  no  means  within 
the  master's  reach  it  can  be  treated  so  as  to  re- 
tain the  character  of  a  ship,  then  it  is  a  total  loss. 
If  the  captain,  by  means  within  his  reach,  can 
make  an  experiment  to  save  it  with  a  fair  hope 
of  restoring  it  to  the  character  of  a  ship,  he  cannot 
by  selling  it  turn  it  into  a  total  loss.  If  she  be 
in  a  situation  such  that  by  means  which  the  captain 
could  reasonably  use  she  could  not  be  brought  to 
retain  the  character  of  a  ship,  it  is  a  total  loss. 

I  3 
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18SI;       Bona  fides  in  the  captain  will  not  decide  the  ques- 

Gabdner     ti^^  J  ^or  if  he  sells  erroneously  what  is  entitled  to 

and  Anothke  the  character  of  a  ship,  though  he  thinks  it  a  wreck, 

Salvador,      it  will  UOt  do. 

Cases  of  this  kind  should  be  looked  at  with  cau- 
tion ;  the  persons  about  the  ship  may  have  an 
interest  in  having  a  ship  sold  as  a  wreck. 

The  ship  here  was  ultimately  rescued.  If  the 
means  by  which  this  was  done  were  within  the 
captain's  reach,  the  underwriters  have  a  right  to 
say,  "  You  ought  to  have  employed  them  on  our 
account.** 

The  jury,  of  whom  eleven  were  special  jurors, 
found  for  the  defendant 

In  the  next  term  Williams  moved  the  Court  of 
Exchequer  for  a  new  trial,  on  the  ground  that  the 
verdict  was  against  evidence,  but  the  rule  was 
refused. 

Williams  and  F.  Kelly  for  the  plaintifis. 
F.  Pollock  and  Maule  for  the  defendants^ 
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ADJOURNED  SITTINGS  AFTER  TERM 
IN  MIDDLESEX. 


LESLIE  V.  HASTINGS.  w.m.,yOTM 

June  17. 

Assumpsit  by  the  indorsee  against  the  acceptor  of  An  acceptance 

t_'tt      n         ^  w  blank  is 

a  bill  of  exchange.  sufficient  to 

For  the  defendant  the  drawer  was  called,  who  e5j[or.  whJ^e' 
proved  that  the  defendant  had  given  him  a  stamp  the  bill  is 

•  «  .  afterwards 

with  his  acceptance  in  blank,  authorizing  him  at  drawn  in  pur- 

the  time  to  draw  for  a  certain  sum  at  a  specified  authority  ^" 

date.     The  bill  declared  on  was  drawn  by  him  Tbei&2G.4. 

upon  this  stamp,  in  conformity  with  such  authority.  Sow  not  af- 

feet  such  ac* 

Jervis  for  the  defendant  argued,  that  since  the 
Stat.  1  &  2  G.  4.  c.  78.  s.  2.,  which  makes  it  es- 
sential to  the  efiect  of  an  acceptance  of  an  inland 
bill  of  exchange  that  it  should  be  **  in  writing  on 
such  billy*'  an  acceptance  in  blank  was  altogether 
a  nullity ;  that  it  could  have  no  more  ejBTect  than 
a  parol  promise  to  accept  a  bill  before  it  is  in 
existence,  as  to  which  he  referred  to  the  language 
of  Lord  Kenjfon  in  Johnson  v.  Callings,  1  East, 
1Q3.  105.,  and  he  cited,  in  confirmation  of  his 
argument,  the  observations  of  Mr.  Selwyn  in  the 
last  edition  of  his  Law  of  Nisi  Prius,  p.  S2Q. 

Lord  Ltndhurst  C.  B.  I  can  entertain  no 
doubt  on  the  point.     The  provision  of  the  1  & 
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IjEsub 
Hastings. 


2  G.  4.,  which  has  been  relied  on,  was  introduced 
merely  to  get  rid  of  questions  as  to  promises  to 
accept.  Here  is  an  actual  acceptance  in  writings 
with  an  express  authority  to  fill  up  the  bill  in  a 
particular  mode,  and  that  authority  has  been  pur- 
sued. I  must  advise  the  jury  to  find  for  the 
plaintifil 

Verdict  for  the  plaintifi*. 


Williams  and  Miller  for  the  plaintifil 
Jervis  and  J.  Jervis  for  the  defendant 


See  MoUoy  t.  Delves^  7  Bingh.  428. 
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BODMIN. 
Coram  Aldbrson,  J. 


Bodmin, 

August  1. 

The  entries  oi* 
11  person  still 
living,  against 
his  interest, 
are  not  evi- 
dence between 
other  parties ; 
though  it  be 
shown  that  he 
is  abroad, 
having  ab- 
sconded from 
a  criminal 
charge,  and 
altogether  out 


STEPHEN  t;.  GWENAP. 

Debt  for  money  lent. 

The  question  in  this  cause  was  whether  the  de* 
fendant  was  entitled  to  charge  the  plaintiff  with  pay. 
ments  alleged  to  have  been  made  by  him  to  Jones, 
an  attorney  and  agent  for  the  plaintifi)  who  had 
negotiated  the  loan  for  him  with  the  defendant  In 
order  to  prove  the  payment,  it  was  proposed  to  give 
in  evidence  the  books  o{  Jones,  in  which  he  had 

of  the  power  of  a  party  to  produce  him  as  a  witness. 
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debited  himself  with  certain  sums  as  paid  by  the  ^  18SI . 
defendant  for  the  plaintiff- 
It  was  proposed  to  show  that  Jones  had  ab- 
sconded, and  was  gone  to  America^  there  being 
heavy  charges  against  him  of  a  criminal  nature, 
and  that  he  had  been  made  a  bankrupt,  and  had 
not  surrendered  to  his  commission.  And  it  was 
contended  that,  under  these  circumstances,  in  as 
much  as  he  was  totally  out  of  the  reach  of  the 
defendant,  his  entries  against  his  interest  were  ad- 
missible in  the  same  manner  as  if  he  was  dead. 

It  was  answered  that,  even  if  the  facts  were  ad- 
mitted, the  entries  could  not  be  given  in  evidence ; 
there  being  no  case  in  which  such  declaration  or 
entries  had  been  received  when  the  party  was  still 
living.     1  Phillipps  on  Evidence,  p.  259*  6th  edit 

Alderson  J.  said  it  was  important  not  to  ex- 
tend the  admissibility  of  such  evidence ;  and  refused 
to  receive  the  entries. 

Verdict  for  the  plaintiff. 

Wilde  Serjt  and  Follett  for  the  plaintiff. 
C.  F.  WilUams  Bayly  and  Crowder  for  the  de- 
fendant 
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TAUNTON. 
Coram  Taunton  J. 


Taunton.  RgX   V.   RUSSELL. 

August  9. 

The  9  G.  4.      The  prisoner  was  indicted  for  a  rape  on  the  body 
does  not  make  of  Elizabeth  Royce. 

unn^ewary         The  girl  Stated  sufficient  circumstances  of  vio- 
to  complete     Jencc  to  Complete  the  offence,  and  proved  pene- 

the  offence  of  .  ,       ,*  i    i     ,     i       /.  i.  n  i 

rape.  tration  clearly,  and  that  she  felt  warm  all  over  her 

private  parts,  but  stated  that  she  did  not  feel  any 
thing  come  from  the  prisoner. 

The  Counsel  for  the  prosecution,  in  stating  the 
case  to  the  jury,  read  the  eighteenth  section  of 
9  G.  4.  c.  31 .,  whereby  it  is  enacted,  "  that  whereas 
upon  trials  for  the  crimes  of  rape,  &c.  offenders  fre- 
quently escape  by  reason  of  the  difficulty  of  the  proof 
which  has  been  required  of  the  completion  of  those 
several  crimes  j  for  remedy  thereof  be  it  enacted, 
that  it  shall  not  be  necessary,  in  any  of  those  cases, 
to  prove  the  actual  emission  of  seed  in  order  to 
constitute  a  carnal  knowledge,  but  that  the  carnal 
knowledge  shall  be  deemed  complete  upon  proof 
of  penetration  only/'  And  he  stated  that  this 
section  relieved  the  jury  from  considering  the 
question  of  emission. 
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Taunton  J.  In  order  to  complete  the  offence  it  y^^ll 
is  necessary  that  he  should  have  had  carnal  know- 
ledge of  her,  and  that  all  which  constitutes  carnal 
knowledge  should  have  happened.  Though  the 
enactment  of  the  statute  is  such  as  has  been 
stated,  still  the  jury  must  be  satisfied  from  the 
circumstances  that  emission  took  place.  It  is 
not  necessary  specifically  to  prove  it,  but  the 
circumstances  must  be  such  as  infer  that  that  fact, 
and  every  thing  else  essential  to  carnal  knowledge, 
took  place.  The  statute  did  not  intend  to  make 
less  necessary  to  complete  the  offence  than  before, 
but  merely  to  prevent  the  necessity  of  the  indecent 
exposure  resulting  from  the  minute  enquiries  which 
usually  took  place.  The  jury,  therefore,  must  be 
satisfied  that  emission  occurred,  before  they  can 
convict. 

Not  guilty. 

Moody  for  the  prosecution. 


The  above  decision,  as  it  affects  the  evidence  on  a  capital 
charge  in  a  manner  favourable  to  the  party  accused,  is  one  of 
connderable  importance;  but  it  seems  to  make  the  statute 
9  6.4.  C.31.  <.  18.  absolutely  inoperative,  for  before  that  statute 
passed,  it  was  unnecessary  to  give  direct  evidence  of  emission ; 
it  was  enough  if  the  circumstances  were  such  as  to  satisfy  the 
jury  that  it  had  taken  place.  HUTs  case,  1  East^  P.  C.  c.lO. 
8. 3.  p.  439,  440. ;  Russ.  on  Crimes^  vol.  i.  p.  806. ;  Harmxjoood^s 
case,  ibn ;  Flemmingand  Windham*^  case,  2  Leach,  854. ;  Bur* 
rtno**s  case,  R.  &  K.  C.  C.  R.  519. ;  in  which  a  conviction  was 
held  good,  on  evidence  apparently  not  stronger  than  that  given 
in  the  principal  case.  Besides  this,  it  is  material  to  consider  the 
itate  of  the  law  at  the  time  of  passing  the  statute.  The  great 
doubt  had  been,  not  what  proof  was  required,  but  whether  the 
fad  of  emission  was  a  necessary  ingredient  in  the  offence ;  and 


124  CASES  AT  NISI  PRIUS, 

1831.  the  majority  of  the  Judges,  until  the  decbion  of  Hilts  caaCf  had 
considered  that  it  was  not  so.  In  that  case  Lord  Loughborought 
BuUer  J*,  and  Heath  J.  adhered  to  that  opinion ;  and  Ash' 
urst  Jf  who  in  HilFs  case  considered  emission  necessary,  had 
previously,  in  Russen's  case,  1  East,  P.  C.  c.  10.  s.  3.  p.  488, 
469.,  1  Riuselly  804.,  given  a  contrary  direction  to  the  jury. 
Even  since  the  decision  of  HiWs  case,  text  writers  have  ex- 
pressed a  preference  of  the  former  doctrine ;  but  the  Judges 
have,  we  believe,  uniformly  adhered  to  the  decision  in  that  case, 
which,  it  will  be  observed,  was  fit  Javorem  vita.  Under  these 
circumstances,  it  seems  likely  that  the  object  of  the  legislature 
was  quite  as  much  to  settle  the  law  as  to  the  offence  itself,  as 
merely  to  guard  against  the  indecency  of  the  enquiries  which 
were  formerly  requisite ;  and  if  to  alter  the  law,  certainly  to 
alter  it  by  rendering  less  proof  necessary.  The  object  of  the 
act  was  to  prevent  offenders  **Jroin  escaping  by  reason  of  the 
difficulty  of  the  proof,"  and  the  carnal  knowledge  is  to  be 
**  deemed  complete  upon  proof  of  penetration  only.*'  It  is 
difficult  to  conceive  on  what  principle  an  offence  can  be  deemed 
complete  on  proof  which  does  not  establish  one  of  its  necessary 
ingredients. 

It  may  indeed  be  said,  that  nothing  but  an  express  enact- 
ment can  render  that  a  capital  crime  which  was  not  so  before ; 
and  that  consequently,  the  crime  of  rape  not  having  been  com- 
mitted, previously  to  the  stat.  9  G.  4.,  unless  emission  took  place. 
It  cannot  be  so  since  the  passing  of  that  statute,  as  the  statute 
does  not  in  terms  make  that  fact  unnecessary  to  the  completion 
of  the  offence.  We  have  however  already  observed  that,  al- 
though at  the  time  of  passing  the  statute  the  recent  practice 
had  been  to  treat  it  so,  the  question  might  fairly  be  considered 
as  still  under  controversy  and  discussion ;  and  in  such  a  case,  it 
is  at  least  a  question,  whether  the  stat.  9  G.  4.,  although  in  terms 
only  regulating  the  evidence  to  be  required,  may  not  be  consi- 
dered as  a  legislative  declaration  of  the  former  state  of  the  law 
on  the  subject.  It  is  to  be  observed,  in  addition  to  the  argu- 
ments already  suggested,  that  the  evil  recited  is  the  escape  of 
offenders  by  reason  of  the  difficulty  of  the  proof.  If  the  fact 
were  a  necessary  ingredient  in  the  offence,  it  would  be  inac- 
curate, in  a  case  where  it  had  not  taken  place,  to  describe  the 
party  charged  as  an  <<  offender,^'  or  to  speak  of  his  ''  escaping  "^ 
from  a  judgment  to  which,  by  law,  he  was  not  liable. 
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It  is  important  also  to  remark  that  even  the  limited  object  of  18S1. 
avoiding  the  enquiries  formerly  usual,  as  suggested  in  the  prin- 
cipal case»  will  not  be  attained  according  to  the  rule  there  laid 
down.  It  is  difficult  to  see  in  what  respect  less  affirmative  Russell. 
proof  would  be  necessary  on  the  part  of  the  prosecution  than 
before ;  but  at  all  events,  as  long  as  the  fact  itself  is  considered 
to  be  material,  the  disproof  of  it  must  be  an  object  of  cross- 
examination. 


CASES 

ARGUED  AND  DECIDED 

AT    NISI    PRIUS, 

IN  K.B. 

AT   THE  SITTINOS   IN   AND   AVTER 

MICHAELMAS    TERM, 
2  W.  IV.     1831. 


SECOND  SITTINGS  IN  TERM  IN  MIDDLESEX. 


1831. 

^i^:^^^,     HURRY  V.  RICKMAN  and  SUTCLIFFE. 

Nov,  15. 

A  landlord  Trover.  The  defendant  Rickman  pleaded  the 
JS/S^"  general  issue :  the  other  defendant,  SutcUJe,  suf- 
liable  for  the    fered  judgment  by  default. 

bailiff  in  tak-  The  action  was  brought  by  the  plaintiff  to  reco- 
ine  goo^  pri.  ^g^  the  value  of  cloth  sent  by  him  to  a  tailor,  to 

▼ileged  from  -^  .     ' 

distress,  be  made  into  clothes,  and  distrained,  while  in  the 

n^er  come  to  possessiou  of  the  tailor,  for  rent  due  from  the  tailor 
his  hands.  ^q  jhe  defendant  Rickman.  The  other  defendant, 
he  knows  the  Sutcliffe^  was  the  broker  who  made  the  distress,  and 
£  dbdSSir'  he  had  undoubtedly  notice  of  the  plaintiff's  pro- 
and  repudiates  perty  in  the  goods,  and  the  circumstances  under 

the  act  he  is  . 

not  bound  which  they  were  in  the  tailor's  possession ;  but 
^y  "•  there  was  nothing  to  fix  the  defendant  Rickman 

with   any  knowledge  of  these  facts  at  the  time 


MICHAELMAS  TERM,  2  W.  IV.  1S7 

when  the  distress  was  taken^  nor  were  the  goods  issi. 
shewn  to  have  ever  been  in  his  actual  possession  ;  Hurby 
nor  were  they  ever  sold.     Evidence  was  given  of  „     •• 

RiCKMAN  fiDol 

a  demand  of  the  goods  from  RickmaUf  who  referred    Suvcuf  fk. 

the  plaintiff  to  Sutcliffe  ;  but  there  was  some  doubt 

about  the  terms  of  the  answer  given,  whether  it 

was  a  refusal  to  deliver,  or  a  mere  denial  of  any 

knowledge  about  them,  and  a  reference  to  Sutcliffe 

as  the  only  person  who  knew  any  thing  about  the 

transaction. 

LiTTLEDALE  J.,  in  Summing  up  to  the  jury,  afler 
obs^^ving  that  the  goods  were,  under  the  circum- 
stances, privileged  from  distress,  1^  it  to  the  jury 
to  say,  whether  the  defendant  Rickman  had  dis- 
claimed and  repudiated  the  act  of  his  bailiff  in 
taking  them.  Prima  facie  he  would  be  liable  for 
the  act  of  the  agent  whom  he  employed  :  but  it  is 
dear  that  he  knew  nothing  of  the  circumstances  at 
the  time ;  and  i£  when  he  came  to  the  knowledge 
of  them,  he  disclaimed  and  repudiated  the  act, 
I  think  that  he  would  not  be  irretrievably  bound 
by  it.  Before  you  find  a  verdict  in  his  favour 
however,  you  must  be  satisfied  that  he  did  so :  it 
is  not  enough  that  he  merely  did  not  concur  in  it ; 
he  has  to  free  himself  from  a  liability  prima  facie 
imposed  upon  him.  His  Lordship  then  commented 
upon  the  evidence,  pointing  out  particularly  that 
Rickman  did  not  appear  at  all  to  have  exerted 
himself  to  procure  the  return  of  the  goods,  or  to 
have  done  more  than  deny  any  knowledge  of,  or 
concern  in,  the  transaction ;  and  the  jury  found  a 

Verdict  for  the  plaintiff  against  both 
defendants. 
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iSSl.  CampbeU  and  Steer  for  the  plaintiff 

HuuiT  Comfti  for  the  defendant  Rickman. 

V. 

Rickman  and 
SoTcurrE* 


SITTINGS  AFTER  TERM  AT  WESTMINSTER. 


REX  V.  MUDIE. 


WnnmrfTimy 

Nov.  S6. 

An  indictmeDt  Indictment  for  perjuiy,  alleged  to  have  been 
^^t^  committed  in  the  insolvent  debtors'  court 
^^t^&Bt  ^^^  indictment  stated  that  the  defendant  peti- 
lectionof  tioned  for  his  discharge,  and  gave  in  his  sche- 
agains't  an  in!  dulcy  on  oath  that  the  same  and  all  its  contents 
joiTcnt  debtor  ^g^g  jj-y^^  nu  J  contained  a  full,  true,  and  perfect 

for  omifsions  ,  '  ^  r 

of  property  in  account  of  all  his  just  debts,  credits,  &c. ;  and  then 
such  oflfenc^*  ^^nt  on  to  State,  tliat  the  said  schedule  and  its 
being  made      contents  wcrc  uot  truc,  and  that  certain  persons, 

liable  to  cer-  '  i       i 

tain  punish-  whosc  names  were  set  out,  were  debtors  to  the  de- 
uirtevradeth  ^^ndaut  at  the  time  of  giving  in  his  schedule,  and 
section  as  a  that  they  were  omitted  in  the  schedule,  and  so  the 
misdemeanor.  Said  defendant  committed  wilful  and  corrupt  per- 
jury, against  the  statute,  &c. 

Adolphus  for  the  prosecution  ofiered  to  give 
evidence  that  other  persons,  whose  names  were  not 
set  out  in  the  indictment,  were  also  debtors  to  the 
defendant,  and  were  omitted  in  the  schedule. 

This  was  objected  to  by  Busbjf  for  the  defend- 
ant; and 
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Lord  Tenterden  C.  J.  said  that  the  evidence       ^831. 
must  be  confined  to  the  cases  specified  in  the  in- 
dictmenty  as  the  defendant  would  only  come  pre- 
pared to  answer  those  cases,  (a) 

The  defendant's  account  book,  given  in  by  him 
to  the  insolvent  debtors'  court,  was  put  in,  and 
several  persons,  whose  names  were  specified  in  the 
indictment  as  debtors,  and  omitted  in  the  schedule, 
appeared  in  the  book  as  debtors  to  the  defendant, 
and  <<  paid "  was  marked  to  their  accounts  in  the 
defendant's  writing. 

These  persons  were  called,  and  stated  that  they 
did  not  pay  until  after  the  petition  and  schedule. 

Busby  objected  that  this  was  not  sufficient  evi- 
dence, inasmuch  as  it  was  only  oath  against  oath : 
the  defendant  having  sworn  that  the  debts  were 
paid,  a  single  witness,  with  respect  to  each  parti- 
cular debt,  that  it  was  not,  at  the  particular  time 
of  the  schedule. 

Lord  Tenterden  C.  J.  I  feel  the  force  of  the  ob- 
jection. It  is  a  very  important  point,  whether  the 
defendant's  book  and  oath  on  one  side  be  not  met 
by  the  oath  of  the  witnesses  on  the  other  side.  It 
would  be  very  difficult  to  give  any  other  evidence. 
I  will  not  stop  the  case.  If  the  defendant  is  con- 
victedy  you  can  move  for  a  new  trial. 

Busby  then  objected  that  no  indictment  for  per- 
jury would  lie  for  an  omission  of  this  description. 

(a)  See  R.  v.  Hepper,  R.  &  M.  N.  P.  C.  210. 
VOL.  II.  K 
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1831.       The  seventieth  section  of  the  act  (7  G.  4.  c.  57.) 
iilj^      provides  for  omissions — "  That  in  case  any  prisoner 
V-  shall,  with  intent  to  defraud  his  or  her  creditors  or 

creditor,  wilfully  and  fraudulentiy  omit  in  his  or 
her  schedule,  so  sworn  to  as  aforesaid,  any  effects 
or  property  whatsoever,  or  retain  or  except  out  of 
such  schedule,  as  wearing  apparel,  bedding,  work- 
ing tools  and  implements,  or  other  necessaries,  pro- 
perty of  greater  value  than  twenty  pounds,  every 
such  person  so  offending,  and  any  person  aiding 
and  assisting  him  to  do  the  same,  shall,  upon  being 
thereof  convicted  by  due  course  of  law,  be  ad- 
judged guilty  of  a  misdemeanor,  and  thereupon  it 
shall  and  may  be  lawful  for  the  court  before  whom 
such  offender  shall  have  been  so  tried  and  con- 
victed to  sentence  such  offender  to  be  imprisoned 
and  kept  to  hard  labour  for  any  period  of  time  not 
exceeding  three  years."  The  seventy-first  section 
provides,  "  That  if  any  prisoner  who  shall  apply 
for  his  or  her  discharge  under  the  provisions  of 
this  act,  or  any  other  person  taking  an  oath  under 
the  provisions  of  this  act,  shall  wilfully  forswear 
and  perjure  himself  or  herself  in  any  oath  to  be 
taken  under  this  act,  and  shall  be  lawfully  con- 
victed thereof i  he  or  she  so  offending  shall  suffer 
such  punishment  as  may  by  law  be  inflicted  on 
persons  convicted  of  wilful  and  corrupt  perjury.** 
The  first  offence,  that  of  omissions,  is  made  punish- 
able as  a  misdemeanor ;  and  the  offence  of  peijury, 
enacted  by  the  seventy-first  section,  only  applies  to 
positive  affirmations  contained  in  the  schedule. 

Adolphus  in  answer  contended  that  the  party 
would  be  still  liable  under  the  seventy-first  section 
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for  perjury;  that  perjury  being  committed  to  aid     ^  1831. 
and  carry  into  effect  the  offence  marked  out  in  the 
seventieth  section. 

Busby.  That  cannot  be,  as  the  seventieth  sec- 
tion includes  the  false  oath  in  providing  for  omis- 
sions in  the  schedule  so  sworn  to. 

Lord  Tenterden  C.J.  The  legal  offence  of  per- 
jury can  only  be  committed  in  certain  cases  of  oaths 
taken  under  the  common  law,  or  in  oaths  taken 
under  particular  statutes,  in  which  the  offence  is 
provided  for.  It  by  no  means  necessarily  follows 
that  peijury  must  be  committed  in  a  false  oath 
taken  under  a  particular  statute.  Though  a  high 
misdemeanor,  it  would  not  be  perjury  unless  so 
made  by  the  statute  requiring  the  oath  ;  and  there 
are  many  cases  of  statutes  requiring  oaths,  and  not 
creating  the  offence.  Upon  looking  to  this  statute, 
I  think  the  legislature  contemplated  the  particular 
case  of  omissions,  and  provided  for  them  in  the 
seventieth  section,  the  debts  omitted  being  com- 
prehended under  the  terms,  "  effects  or  property," 
there  used.  The  act  then  goes  on  in  the  seventy- 
first  section  to  make  other  falsehoods  in  the  oath 
of  the  party  punishable  as  perjury.  I  therefore 
think  the  defendant  must  be  acquitted. 

Not  guilty* 

Adolphus  and  Talfourd  for  the  prosecution. 
Busby  for  the  defendant. 


K  a 
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1831. 


ADJOURNED  SITTINGS  AT  WESTMINSTER. 


w«noK™«,  GASKELL,      Administrator     of     ISABELLA 
Nov.  50.         JACKSON,  V.  MARSHALL  and  POLAND, 

Sheriff  of  MIDDLESEX. 

Goods  of  an     Trespass  for  taking  goods,  the  property  of  the 
intestate         plaintiff  as  administrator. 

taken  posses-     ^ 

uon  of  and  The  goods  Were  taken  in  execution  by  the  de- 

adminwtrator,  fendants  Under  ^Ji.fa.  against  the  plaintiff  for  his 

in  the  house  of  own  debt 
the  lotestate. 

for  three  Isabella  Jackson^  who  was  the  niece  of  the 

XTdii^    plaintiff,  died  in  August  1830.    The  plaintiff,  who 
the  intestate,    had,  with  his  family,  lived  with  her  from  March 

c&nnot  he 

taken  in  exe-    preceding  in  her  house,  continued  to  live  there 

Sm^nirtiu!**^  after  her  death,  and  used  her  furniture.     Me  took 

tor's  own        out  letters  of  administration  in  August  1830,  and 

^  ^  Isabella  Jackson*^  name  continued  over  the  door. 

The  execution  was  levied  in  November^  and  the 

plaintiff  immediately  gave  notice  to  the  sheriff  of 

the  goods  being  the  property  of  the  intestate ;  and, 

on  the  sheriff's  insisting  on  selling,  the  plaintifi^  on 

the  2d  of  December^  for  the  purpose  of  releasing 

the  goods,  paid  the  amount  of  the  debt,  731.^  under 

protest 

Gumey  for  the  defendant  contended  that  the 
plaintiff  had  made  the  goods  his  own  by  using  the 
house  and  property  as  his  own,  and  holding  him- 
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self  out  to  the  world  as  owner  of  both ;  and  he        1831. 
relied  on  Quick  v.  Staines,  1  B.  &  P.  293.,  as  an     gaskbll 
authority  to  shew  that  the  sheriffs  had  a  right  to  v- 

take  the  goods  in  execution.  and  Poland. 

Lord  Tenterden  C.  J.  The  marriage  in  that 
case  makes  all  the  difference.  This  case  is  more 
like  that  of  Farr  v.  Newman,  4  T.  R.  621.  Here 
the  notice  is  given  in  November;  the  time  is 
not  sufficient  to  make  the  goods  the  plaintiff's 
property. 

The  plaintiff  may  take  a  verdict;  but  I  will  give 
the  defendant  leave  to  move  to  enter  a  nonsuit 

Verdict  for  the  plaintiff. 

Sir  J.  Scarlett  and  Piatt  for  the  plaintiff. 
Gumey  and  Ball  for  the  defendant. 

No  motion  to  enter  a  nonsuit  was  made. 


ADJOURNED  SITTINGS  AFTER  TERM  AT 

WESTMINSTER. 


SOLITA  V.  YARROW.  w«thii.««, 

jissuMPSiT  by  the  indorsee  against  the  drawer  and  A  jury  may 
indorser  of  a  bill  of  exchange,  with  a  count  for  putShwd.*" 
goods  sold  and  delivered.  ^^^^^ ., 

The  bill,  which  was  for  7/.,  was  admitted  to  with  other  do- 
be  drawn  and  indorsed  by  the  defendant  evidence  for 

other  pur- 
poses, and  admitted  to  be  the  handwriting  of  the  party. 

K   3 
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1831.  ^  The  plaintiff  put  in  a  letter  purporting  to  be 
written  by  the  defendant,  dated  a  few  days  before 
the  bill  became  due,  ordering  the  plaintiff  who 
was  a  tailor,  to  send  three  yards  of  cloth  to  a 
Mr.  Lindo*s  for  him  the  defendant  The  cloth 
was  sent  to  Mr.  Lindo^s,  but  it  was  denied  by  the 
defendant  that  the  order  was  written  by  him  ;  and 
witnesses  were  called  on  both  sides  to  prove  and 
disprove  the  handwriting  respectively. 

Piatt  for  the  plaintiff  in  his  reply  relied  strongly 
on  the  comparison  of  the  disputed  writing  with  the 
admitted  writing  in  the  bill,  especially  in  respect  of 
the  name  of  the  plaintiff  (which  appeared  on  the 
special  indorsement),  and  also  in  the  likeness  of 
several  letters. 

Lord  Tenterden  C.  J.  in  summing  up  made 
similar  remarks,  and  desired  the  jury  to  take  the 
papers  and  compare  them. 

Verdict  for  the  plaintiff  for  the  whole 
demand. 

Piatt  for  the  plaintiff. 
Coltman  for  the  defendant. 


The  same  course  was  adopted  in  Griffith  v.  WUliams^  1  C.& 
J.  47*  and  recognised  by  the  Court  of  Exchequer,  BoUand  B. 
especially  grounding  his  judgment  on  such  a  comparison.  The 
rule  however  only  authbrises  the  comparison  of  writing  with 
documents  which  are  put  in  evidence  for  other  purposes.  In 
72.  V.  Morgan,  Glamorganshire  Lent  assizes,  1831,  which  was  an 
indictment  against  the  prisoner  for  sending  a  threatening  letter, 
there  being  no  proof  that  he  sent  it  except  from  its  being  sup- 
posed to  be  in  his  handwriting,  and  the  evidence  of  handwriting 


Soli  T  A 
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being  very  slight,  it  was  proposed,  on  the  part  of  the  prosecution,  1831. 
to  put  in  a  document  undoubtedly  written  by  the  prisoner,  but 
unconnected  with  the  charge  in  the  indictment,  that  the  jury 
might  inspect  it  and  compare  it  with  the  letter  in  question ;  and  Yabeow. 
it  was  contended,  on  the  authority  of  Griffith  v.  WiUiams^  that 
the  evidence  was  admissible :  if  the  comparison  be  admissible 
in  itself,  it  must  be  allowable  to  put  papers  in  evidence  for  the 
purpose  of  enabling  the  jury  to  make  it. 

BoLLANo  B.,  on  the  authority  of  the  case  cited,  was  at  first 
inclined  to  allow  the  evidence  to  be  given ;  but  afterwards  said, 
that  on  a  fuller  recollection  of  the  case  of  Griffith  v.  fVOliamSf 
he  thought  it  was  not  the  intention  of  the  Court  in  that  case,  and 
certainly  not  his  own,  to  decide  any  thing  more  than  that  the  jury 
were  at  hberty  to  compare  the  disputed  handwriting  with  that  of 
documents,  which  were  in  evidence  in  the  cause  independently 
of  that  question.  To  say  that  a  party  may  select  and  put  in  evi* 
dence  particular  letters,  bearing  a  certain  degree  of  resemblance 
or  dissimilarity  to  the  writing  in  question,  is  a  very  different 
thing  from  allowing  the  jury  to  form  a  conclusion  from  inspect- 
ing a  document  put  in  for  another  purpose,  and  therefore  free 
from  the  suspicion  of  having  been  so  selected.  The  learned 
Judge  therefore  rejected  the  evidence. 

The  prisoner  was  acquitted. 

Malkin  and  E.  V.  Williams  for  the  prosecution. 
Sockett  and  Whitcombe  for  the  prisoner. 

See  Philiipps  on  Evidence,  p.  490.  7th  edition,  where  it  is  said, 
**  In  the  cases  which  have  been  considered,  the  proof  of  hand- 
writing is  founded  on  a  knowledge  of  the  general  character. 
The  witness  is  supposed  to  have  formed  a  standard  in  his  mind, 
and  with  that  standard  to  compare  the  writing  in  question; 
but  no  other  kind  of  comparison  will  be  allowed.  It  is  an  es- 
tablished rule  of  evidence,  that  handwriting  cannot  be  proved  by 
comparing  the  paper  in  dispute  with  any  other  papers  acknow- 
ledged to  be  genuine."  This  position,  according  to  the  above 
cases,  would  be  now  considered  too  general. 
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18S1. 


vr»wiK«in,  DRUMMOND  and  Another,  Gents.,  Two,  &c 
^"  *•  V.  BURT,  Gent,,  One,  &c. 

Whcre.thc        C^sE  for  libel. 

NisiPnusre-  .  •  •«   • 

cord  has  been  It  was  Stated  that  at  the  time  the  Ntst  Prtus 

it wMpassS,  record  was  passed  there  were  blanks  left  in  the 

byoneofrfie  declaration  for  the  names  of  persons  who  were 

out  an  oriier  supposed  to  have  refused  to  employ  the  plaintifls 

t^"courimii  ^°  consequence  of  the  libels  complained  of;  that 

to*  the  cause  the  rccord  was  taken   away  by  a  clerk  of  the 

on  the  re-  plaintifis,  to  have  it  resealed,  and  that  while  it  was 

noramend^t^  ^^  *"  ^^^  custody,  the  blanks  were  filled  up  without 
at  Nisi  Prius,    any  order  from  a  Judge  authorising  the  alteration. 

by  striking  out 
the  alteration, 

or  the  part  of      Campbell  for  the  defendant  obiected  to  the  trial 

the  declar*  •*  •'  , 

ation  in  which  of  the  cause ;  but  Lord  Tenterden  C.  J.  said  that 
5«S'''"   he  must  try  the  record  as  he  found  it,  and  leave 

the  defendant  to  take  advantage  hereafter  of  the 
variance  between  the  Nisi  Pritis  record  and  the 
issue,  if  any  material  variance  existed. 

Sir  J.  Scarlett  for  the  plaintiffs  applied  for  leave 
now  to  amend  the  record  by  striking  out  the 
special  damage  altogether,  or  else  by  striking  out 
merely  the  words  inserted,  which  might  be  treated 
as  a  nullity,  having  been  added  without  any 
authority. 

Lord  Tenterden  C.  J.  refused  to  allow  either 
course ;  saying  he  could  only  try  the  record  as  it 
came  before  him,  in  which  the  words  were  found ; 
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and  that  he  would  make  no  order  to  relieve  a       iBdl. 
party  from  the  consequences  of  altering  a  record    Dbummond 
of  the  Court  without  having  obtained  due  authority  ^^  Anothe* 

to  do  so.  BuBT. 

The  record  was  then  withdrawn. 

Sir  J.  Scarlett  for  the  plaintiffs. 

Campbell  and  Hutchinson  for  the  defendant. 


At  the  adjourned  sittings  in  Middlesex  after  H'dary  term 
I8SO9  on  the  cause  of  Whitehead  v.  Scott  being  called  on> 
F.  Pollock  rose  for  the  defendant,  and  stated  that  there  was  no 
issue  on  the  record ;  and  on  examination  it  appeared,  that  there 
was  only  the  declaration,  the  plea  being  omitted. 

CampbeU  for  the  plaintiff  applied  for  the  cause  to  stand  over, 
that  he  might  amend  by  inserting  the  plea,  which  was  a  mere 
clerical  omission  ;  or  that  at  all  events,  asu  there  was  negligence 
on  both  sides,  the  cause  should  only  be  struck  out,  and  the 
plaintiff  not  be  compelled  to  withdraw  his  record. 

I<ord  Tents RDBN  C.  J.  I  think  I  ought  not  to  allow  an 
amendment.  It  is  the  duty  of  a  Judge  to  take  care  that  business 
shall  be  conducted  with  ordinary  care.  Here  is  gross  negli- 
gence, and  laxity  in  allowing  amendments  has,  in  my  opinion^ 
done  more  harm  than  good.  However  much  we  may  wish  in 
this  particular  instance  to  correct  the  evil,  the  general  rule 
ought  to  prevail.  The  cause  must  be  struck  out;  there  is 
nothing  for  me  to  try.  Upon  what  terms  any  amendment 
shall  be  made,  is  for  future  consideration. 

The  cause  was  struck  out  of  the  list,  and  tried  afterwards  at 
the  sittings  after  Michaelmas  term  18S0.    See  sup.  p.  2. 
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SITTINGS  AFTER  TERM  IN  LONDON. 


GniLDHALLy 
Nw,  38. 

The  declar- 
atioiu  of  an 
indorser  of  a 
bill,  made 
whilst  he  was 
holder,  are 
evidence 
to  go  to  the 
junr  against  a 
holder  under 
an  indorse- 
ment made 
before  the  bill 
was  due,  if 
there  be  evi- 
dence which 
satisfies  the 
Judge  that  the 
indorsee  is 
merely  an 
agent  to  sue 
for  the  in- 
dorser; the 
jury  are  after- 
wards to 
judge,  first,  of 
the  asency, 
and  then  of 
the  effect  of 
the  declar- 
ations* 


WELSTEAD  v.  LEVY. 

JLhis  was  an  action  by  the  indorsee  of  a  bill  of 
exchange  against  the  acceptor. 

The  bill  was  drawn  and  indorsed  by  Monro  to 
Benham,  who  indorsed  to  the  plaintiff. 

The  defence  was,  that  the  bill  was  accepted 
without  value,  in  order  to  enable  Monro^  who  was 
in  prison,  to  raise  money  to  get  his  discharge,  and 
that  he  had  indorsed  it  to  Benham  for  this  purpose 
without  value  given  by  him.  In  order  to  prove 
this,  a  witness  for  the  plaintiff  was  asked,  in  cross- 
examination,  as  to  Benham*^  declarations  made 
whilst  he  was  holder  of  the  bill,  but  before  the 
bill  became  due.  This  was  refused  by  the  learned 
Judge,  unless  it  could  be  shewn  that  the  plaintiff 
stood  on  Benham^s  title,  (a) 

It  appeared  that  the  defendant  accepted  without 
value;  and  further,  on  cross-examination  of  the 
plaintiff's  witness,  that  Benham^  two  days  before 
the  bill,  which  was  for  65/.,  became  due,  offered 
the  defendant  to  take  little  more  than  half  that 
value  in  money  and  goods;  and  this  not  being 


{a)  See  Smith  v.  De  Wruitz,  R.&M.  N.  P.  C.  212.;  Shato 
V.  Broome^  ib,  n. ;  Darougk  v.  White,  4<  B.  &  C.  325. ;  Deau^ 
champ  V.  Parry ^  1  B.  &  Ad.  89. 
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^ven,  on  the  day  the  bill  became  due,  he  indorsed       1831. 
it  to  the  plaintiff  for  651.^  which  was  handed  over    welstkad 
by  the  plaintiff  to  Benluim^  in  the  presence  of  a  »•  ' 

witness  called  in  for  that  purpose  and  then  dis- 
missed, and  afterwards  the  bill  was  presented  to 
the  defendant  in  the  evening  of  that  day. 

It  was  contended  that  the  plaintiff  now  stood 
on  the  evidence  as  the  probable  tool  of  Benham  ; 
and  if  that  were  so,  Benham's  declarations  were 
clearly  evidence. 

Parke  J.  It  is  a  question  for  me  on  this  evi- 
dence, whether  the  plaintiff  is  merely  the  agent  of 
Benham.  It  appears  to  me  that  he  is ;  and  there- 
fore I  think  his  declarations  admissible.  It  will 
be  for  the  jury  afterwards  to  say  whether  they  are 
of  that  opinion,  and  if  so,  to  judge  of  the  effect  of 
the  declarations. 

The  declarations  were  then  received,  and  left 
by  the  learned  Judge  to  the  jury,  who  returned  a 

Verdict  for  the  defendant. 

Comyn  for  the  plaintiff. 
Moody  for  the  defendant. 


A 
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ADJOURNED  SITTINGS  IN  LONDON. 


Guildhall, 
Dec,  16. 

The  declara- 
tions of  a  mar- 
ried woman, 
during  cover- 
ture, of  the 
non-payment 
of  money  lent 
to  her  before 
marria^are 
admissible  in 
evidence  for 
the  plainti£^ 
in  an  action 
brought 
against  her 
husband  as 
her  adminis- 
trator. 


HUMPHREYS  v.  BOYCE,  Administrator,  &c- 

Assumpsit  against  the  defendant,  as  administrator 
of  liis  wife,  for  money  lent  to  her  before  her  mar- 
riage. 

The  loan  to  her,  and  her  subsequent  marriage, 
having  been  proved, 

Campbell  for  the  plaintiff  proposed  to  give  evi- 
dence of  admissions  made  by  her  during  the  cover- 
ture, that  the  money  remained  due. 

Sir  J.  Scarlett  for  the  defendant  objected  to 
the  reception  of  the  evidence,  and  said  that  Bay- 
let/  J.,  in  a  cause  tried  before  him  at  Carlisle,  had 
held  the  same  evidence  to  be  inadmissible,  on  the 
authority  of  a  case  decided  by  Lord  Keni/on,  of 
which  he  had  a  note.  Were  not  this  held  to  be 
the  law,  a  married  woman  might  make  admissions 
which  would  ruin  her  husband. 


Campbell.  In  this  case  the  character  of  husband 
is  out  of  the  question.  The  defendant  is  sued 
merely  as  administrator  of  his  wife,  and  on  a  cause 
of  action  which,  had  she  outlived  him,  would  have 
survived  against  her. 
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V, 
BOYCB. 


Lord  Tentbrden  C.  J.  I  think  I  ought  to  re-  ^s^^* 
ceive  the  evidence.  The  defendant's  character  of  Humphrbys 
husband  has  nothing  to  do  with  the  present  action : 
the  wife,  like  any  other  person,  may  bind  her  ad- 
ministraton  I  will  take  a  note  of  the  objection ; 
but  if  the  evidence  is  pressed,  it  seems  to  me  that 
I  must  receive  it 


Campbell  said  that  he  could  do  without  the  evi- 
dence ;  and  therefore,  although  he  did  not  doubt 
its  admissibility,  he  would  not  press  it:  and  the 
evidence  was  withdrawn. 

Verdict  for  the  plaintiff. 

Campbell  and  F.  Kelly  for  the  plaintiff. 

Sir  J.  Scarlett  and  Channell  for  the  defendant. 


DICKINSON,  Gent,  One,  &c.  v.  HATFIELD.    Guildhaix, 

Dec,  16. 

jAssumpsit  by  the  payee  against  the  acceptor  of  A  promise  in 
a  bill  of  exchange,  and  for  money  paid.  Pleas,  non  '^^^uianoT^ 
assumpsit^  and  the  statute  of  limitations.  ^"5»  is  (mough 

^  under  stat. 

The  bill  of  exchange  was  proved;  and  then,  to  9G.4.  cu. 
take  the  case  out  of  the  statute,  the  plaintiff  pro-  ^^  oAhe^ 
duced  a  letter  from  the  defendant,  in  which  he  tuteof^t- 
promised  to  pay  ^^  the  balance"  due  from  him  to  though  the 
the  plaintiff,  but  did  not  specify  any  particular  ^  «*p£r 

the  amount  of 
the  balance. 
Dot  if  the  whole  eridence  be  proof  of  the  writing,  and  of  the  original  cause  of  ac- 
tion, the  plaintiff  can  only  recover  nominal  damages. 
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1831.       amount    The  letter  also  directed  the  plaintiflT  to 
Dickinson    charge  the  postage  to  his  account. 


V. 

Hatfield. 


Cofmyn  for  the  defendant  This  evidence  is  not 
sufficient  to  take  the  case  out  of  the  statute  of 
limitations.  The  object  of  the  stat  9  G.  4.  c.  14. 
will  be  best  enforced  by  treating  it  as  requiring 
an  express  promise  in  writing  to  pay  a  specific 
debt,  and  by  considering  that  a  promise  to  pay  a 
balance  not  mentioned  is  not  within  it  This 
principle  was  acted  on  in  a  recent  case  in  the 
Common  Pleas.  There  the  plaintiff  produced  a 
composition  deed,  whereby  the  defendant  engaged 
to  pay  his  creditors  therein  named,  of  whom  the 
plaintiff  was  one,  the  amount  of  their  debts  written 
opposite  their  names.  The  plaintiff  did  not  exe- 
cute  the  deed,  and  the  amount  of  the  debt  was 
not  ascertained  by  it.  The  Court  was  of  opinion 
that  the  evidence  did  not  take  the  case  out  of  the 
statute,  (d) 

Then,  if  the  promise  relied  on  is  not  within  the 
statute  9  G.  4.  c.  14.,  the  plaintiff  is  not  entitled  to 
nominal  damages  :  for  the  foundation  of  his  claim 
altogether  fails.  The  postage  is  not  within  any. 
count  of  the  declaration. 

Lord  Tenterden  C.  J.  The  plaintiff  may  re- 
cover for  the  postage  on  the  count  for  money 
paid.  As  to  the  other  question,  it  seems  to  me, 
on  the  best  consideration  I  can  give  to  the  statute 
9  G.  4.  c.  14.,  that  the  letter  produced  is  evidence 
of  a  new  or  continuing  contract  at  the  time  of  its 

{a)  Kennett  v.  Milbank,  8  Bing.  S8. 
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date,  and  will  entitle  the  plaintiff  to  a  verdict 
The  act  does  not  require  the  amount  of  the  debt 
to  be  specified.  Before  it  passed,  a  verbal  promise 
to  pay  the  balance  would  have  entitled  the  plain- 
tiff to  recover :  a  similar  promise  in  writing  will 
have  the  same  effect  since.  But  I  think  he  can 
only  recover  nominal  damages :  the  promise  is 
only  to  pay  a  balance,  and  there  is  no  evidence  to 
shew  what  the  balance  Is.  As  tlie  amount  is  so 
small,  I  will  give  leave  to  move  to  enter  a  non- 
suit,  that  the  parties  may  not  have  to  come  down 
again. 

Verdict  for  the  plaintiff,  Is.  8d. 


18S1. 


DiCKINSOK 

V. 

Hatfield. 


No  motion  was  made  in  the  ensuing  term. 


Barstow  for  the  plaintiff. 
Comyn  for  the  defendant. 


BRADSHAW  v.  BENNETT. 

Assumpsit  for  money  paid. 

The  action  was  brought  to  recover  the  deposit 
paid  on  a  purchase  of  ground  rents  at  a  sale  by 
auction.  The  defendant  was  the  owner  of  the 
rents  sold ;  the  plaintiff  complained  that  they  did 
not,  in  a  variety  of  circumstances,  answer  the  de- 
scription in  the  conditions  of  sale,  and  claimed  in 
consequence  to  rescind  the  bargain. 

To  prove  the  terms  of  the  sale,  the  plaintiff 
called  for  the  agreement  for  the  purchase  which 


GtJILDHAlX» 

Dec.  17. 

In  an  action 
against  the 
vendor  of  an 
estate,  to 
recover  the 
deposit  on  a 
contract  for 
the  purchase, 
if  the  defend- 
ant on  notice 
produce  the 
contract,  the 
plaintiff  need 
not  prove  its 
execution. 


Bbnnett. 
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is^J*       he  had  subscribed,  and  under  which  he  paid  the 
Bradshaw    deposit    Campbell  for  the  defendant  produced  it, 
but  insisted  that  the  execution  must  be  proved  by 
the  subscribing  witness. 

Williams  and  F.  Kelly  for  the  plaintiff  con- 
tended that  this  was  unnecessary,  on  the  general 
principle  that  an  instrument  produced  on  notice 
by  a  party  claiming  an  interest  under  it  did  not 
require  to  be  so  proved. 

Campbell  for  the  defendant  None  of  the  cases 
decided  on  that  ground  resemble  the  present 
They  are  all  of  parties  enjoying  a  benefit  under 
the  instruments  which  they  produce :  as,  for  in- 
stance, of  a  tenant  who  holds  land  under  a  lease, 
and  produces  it  in  an  action  for  infringing  its  cove- 
nants.  Here  the  validity  of  the  contract  itself  is 
in  issue :  whether  the  defendant  enjoys  any  thing 
under  it  or  not  depends  on  the  result  of  this  action : 
and  in  such  a  case,  of  all  others,  it  is  material  to 
have  the  testimony  of  the  witness  who  was  present 
at  the  execution. 

Lord  Tenterden  C.  J.  I  cannot  distinguish 
this  from  the  class  of  cases  referred  to  on  the  part 
of  the  plaintiff.  The  defendant  has  received  the 
deposit  under,  and  by  virtue  of,  the  agreement  in 
question:  that  seems  to  me  to  be  taking  an  in* 
terest  under  it  The  subscribing  witness  there* 
fore  need  not  be  called. 

The  cause  was  afterwards  made  into  a  special 
case  on  other  points.  Campbell  applied  to  have 
the  question  on  the  evidence  of  the  contract  made 
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a  part  of  the  case ;  but  Lord  Tenterden  refused, 
saying  he  had  no  doubt  on  the  subject 

fVilUams  and  F.  Kelly  for  the  plaintiff. 
Campbell  and  Hutchinson  for  the  defendant. 


Ii5 


I8S1. 


Bbadshaw 

V, 

Bennett. 


INNES,  surviving  Assignee  of  R.  and  C.  HIN-    Gdildhall, 
GESTON,  Bankrupts,  v.  STEPHENSON  and      ^'  '^' 
Others^ 


Jx88UMP8iT  for  money  had  and  received. 

The  plaintiff  was  the  surviving  assignee  of  the 
Messrs.  Hingestony  who  became  bankrupts  in  the 
year  I8O7. 

The  defendants,  who  were  bankers  in  London, 
were  appointed  bankers  to  the  estate  of  the  bank- 
rupts ;  and  on  opening  the  account,  the  plaintiff 
and  his  two  co-assignees  signed  their  names  in  the 
signature  book  of  the  defendants  in  the  usual  way. 

In  the  year  181 7  one  of  the  assignees  died,  and 
after  his  death  a  dividend  of  1^.  4td.  in  the  pound 
was  declared. 

The  course  of  business  in  the  office  of  the  soli- 
citors to  the  commission,  upon  a  dividend  being 
declared,  was  to  make  out  a  list,  which  they  called 
fl  lHoidend  List,  containing  the  names  of  the  cre- 
ditors in  alphabetical  order.  In  this  list  the  amount 
of  the  dividend  of  each  creditor  was  placed  op- 
posite to  his  name,  and  at  the  bottom  of  the  whole 
list  was  written  an  order  in  the  following  form  :  -^ 

VOL.  II.  L 


Where  money 
is  paid  into  a 
bank  on  the 
joint  account 
of  persons  not 
partners  in 
trade,  the 
bankers  are 
not  discharged 
by  pajrment  to 
one  of  those 
persons  with- 
out the  au- 
thority of  the 
others. 
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1831.  a  London,  March,  &c. 

Innes  **  Messrs.  Stephenson  and  Co. 

Stbphensoh  "  Please  to  pay  the  several  persons  above 

and  Othebs.  named  the  several  sums  set  opposite  their  respec- 
tive names,  on  their  severally  producing  a  receipt, 
signed  by  themselves  respectively,  and  counter- 
signed  by  the  undersigned. 

"  A^  B.  1  Assignees  of  E.  F.  and 
«  C.  2).  J      G.  H.,  bankrupts. 

"  S.  Wadeson, 
«  S.  M.  Wadeson, 
«  S.  /.  Wadeson,'' 

The  names  of  the  solicitors  to  the  commission. 

A  list  of  this  kind  was  made  out  on  the  occasion 
<^  the  dividend  above  mentioned ;  and  there  was 
evidence  from  whence  the  jury  might  presume 
that  it  was  delivered  to  the  defendants. 

In  the  year  1815  the  plaintiff  retired  from  busi- 
ness, and  went  to  reside  in  Scotland,  where  he 
continued  to  live  up  to  the  present  time.  His 
surviving  co-assignee  resided  in  London  until  his 
death,  which  took  place  in  1826. 

A  considerable  number  of  payments  were  made 
by  the  defendants  to  creditors  named  in  the  divi- 
dend list;  but  between  the  years  1820  and  1826 
nine  payments  were  made  by  them,  which  were 
stated  in  the  pass  book  to  have  been  made  to  pei^ 
sons  not  named  in  the  dividend  list,  and  in  sums 
not  corresponding  with  any  of  the  sums  thare 
mentioned. 

In  the  year  1826  the  pass  book  was  in  the  hands 
of  the  defendants ;  and  in  the  August  of  that  year 
it,  together  with  three  checks,  was  sent  to  the  soli- 
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cHors  to  the  commission,  in  consequence  of  an       issi. 
application  having  been  made  by  them  for  inform-       iJJJJ^ 
atidn  as  to  the  state  of  the  account  «     ^' 

StSPH£N80N 

The  checks  were  in  the  usual  form,  and  pur-  and  Others. 
ported  to  be  drawn  by  the  plaintiff  and  his  co- 
atflignee.  The  signatures  ^  the  latter  were 
genuine,  but  those  of  the  pl^ntiff  were  forged ; 
afid  it  was  proved  that  the  forged  signatures  of  the 
plaiDtifl^  which  were  in  a  different  handwriting 
from  those  of  his  co-assignee,  were  very  unlike  his 
genuine  signature,  and  also  very  unlike  that  con- 
tidded  in  the  signature  book  of  the  defendants. 

It  was  contended,  on  behalf  of  the  defendants, 
that  there  was  not  sufficient  evidence  of  the  divi- 
dend list  having  been  delivered  to  the  defendants, 
and  tihat  a  forgery  could  not  be  presumed ;  that 
six  of  the  payments  remained  wholly  unimpeached, 
and  as  to  the  other  three,  that  one  co-assignee  had 
a  right  to  draw  checks  so  as  to  bind  the  other, 
especially  in  his  absence ;  and  that  the  defendants 
were  consequently  justified  in  paying  the  checks 
which  were  produced. 

Some  evidence  was  given  on  behalf  of  the  de- 
fendants as  to  their  course  of  business ;  and  upon 
the  counsel  for  the  plaintiff  rising  to  reply. 

Lord  Tenterden  C.  J.  stopped  him,  and  said, 
that  the  case  was  a  very  clear  one ;  that  money  was 
pud  to  bankers  by  three  persons,  not  partners  in 
trade ;  that  it  had  been  stated  that  one  of  them 
could  draw  checks  so  as  to  bind  the  others,  but 
that  was  not  the  law,  and  to  allow  it  would  defeat 
the  very  object  of  paying  the  money  in  jointly ; 
and  it  must  be  well  known  to  the  jury  that  it  was 
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18SL       not  the  practice  unless  the  persons  drawing  stood 

*  jjj^gg       in  the  relation  of  partners ;  that  it  had  been  proved 

V-  that  the  signatures  of  the  plaintiff's  name  to  the 

andOTHEEs^   three  checks  produced  were  forged;   and  that, 

under  the  circumstances,   the  presumption  was, 

that  the  other  six  payments  had  been  made  on 

checks  of  the  same  description. 

His  Lordship  added,  that  it  had  been  stated  by 
the  counsel  for  the  defendants  that  there  was  not 
sufficient  proof  of  the  delivery  of  the  dividend  list ; 
but  that,  as  then  advised,  he  thought  that  unless  that 
list  was  delivered,  the  defendants  had  no  author!^ 
to  pay  at  all;  and  therefore,  for  their  own  pro- 
tection as  to  the  payments  rightly  made,  it  must 
be  taken  that  the  dividend  hst  had  been  delivered. 

Verdict  for  the  plaintiff,  (a) 

FoUett  and  Martin  for  the  plaintiff. 

F.  Pollock  and  U.  V.  Richards    for   the   de 
fendants. 


(a)  See  Stone  v.  Marsh,  R.  &  M.  N.  P.  C.  364.    Sletoari 
Lee,  1 M.  &  M.  158. 
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1831. 

BLOCK  and  Another  v.  BELL.  wi^^^!^^, 

Nov,  36. 

jis8U2iP8iT  by  the  holder  against  the  maker  of  a  An  instrument 

•^  11.1  >n  the  follow- 

promissory  note,  payable  to  bearer.  ingform:  — 

The  instrument,  when  produced,  was  not  in  the  jpromj^^to** 
handwriting  of  the  defendant,  nor  signed  by  him  pay,"&c.ad- 
at  the  foot,   but  ran  in  the  following  form: —  defendant^and 
«  On  demand,   I  promise  to  pay  to  A.  B.  or  ^^^\ 
bearer  the  sum  of  15/.  for  value  received  j  *'  and  decian^on  ai 
was  addressed  in  the   margin  to  the  defendant,  JjJJ^""^'^ 
who  wrote  across  it,  "  Accepted,  /.  BelU* 

Lord  Lyndhurst  C.  B.  held,  that  this  amounted 
to  a  promissory  note ;  the  instrument  containing  a 
promise  to  pay,  and  the  signature  of  the  defendant, 
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1831. 


Block  and 
Another 

V. 

Bell. 


although  In  terms  an  acceptance,   acting  as  an 
adoption  of  that  promise  by  him. 

Verdict  for  the  plaintifis. 

J.  Jervis  for  the  plaintifis. 
The  cause  was  undefended. 


EdU  V.  Buri^y  6  B.  &  C.  4S3. 


ADJOURNED  SITTINGS  IN  LONDON. 


GiTlLDHALL, 

Dec,  10. 

AfBidavits  are 
not  admissible 
in  support  of 
an  application 
for  immediate 
execution 
under  1  W.  4. 
C  7.  s.  9. 

That  statute 
only  applies  to 
cases  wncre, 
on  the  facts  at 
the  trial,  the 
Judge  tlunks 
there  onirht  to 
be  imml^ate 
execution. 


GERVAS  V.  BURTCHLEY. 

Debt  on  bond. 

This  cause  was  tried  on  the  9th  before  the  Lord 
Chief  Baron,  and  a  verdict  given  for  the  plaintifil 

Application  for  immediate  execution  was  then 
made,  and  refused. 

The  apphcation  was  renewed  this  day  by  Cress^ 
well,  on  an  affidavit  that  the  defendant  had  threats 
ened  to  avoid  any  execution  by  disposing  of  his 
property. 

Lord  Lyndhurst  C.  B.  I  cannot  try  a  colla- 
teral issue  on  affidavit.  The  defendant  will  have 
to  offer  counter  affidavits. 


Cresswell  stated  that  it  was  constantly  done  on 
the  last  Northern  circuit 


Lord  Lyndhurst  C.  B.   I  think  it  a  very  incon* 
venient  course,  and  will  not  act  upon  affidavits. 
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The  statute  was  only  intended  to  apply  where  the       1831. 
Judge  on  the  facts  appearing  on  the  trial  thought      qskvas 
there  should  be  execution  immediately.  „    ^- 

Cresswell  for  the  plaintiff. 


■■i 


SMITH  V.  MATHEWS.  Excbk«uk», 

Dec,  10. 

Case  for  slandering  the  plaintiff  in  the  way  of  Where  a  per- 

1  .     .       1  son  originates 

DIS  trade.  ^ge  reporU 

The  plaintiff  was  a  builder,  and  had  undertaken  prejudicial  to 

-^  a  tradesman^ 

and  executed  a  contract  to  build  St.  John^s  Cha-  and  being 
rity   School    Rooms,    Bermondsey.     The    words  the  employs 
complained  of  imputed  to  the  plaintiff  that  he  had  of  the  trades- 
used  red  pine  timber,  an  inferior  sort  of  timber  to  amine  the 
that  which  the  contract  required.  Jj^^  ^"J;. 

The  defendant  pleaded  the  general  issue,  and  a  peats  to  them 
justification  that  the  words  were  true.  mentsj'such 

It  appeared  that  the  defendant,  who  was  in  the  statements  are 

*^  *  not  pnyileged 

same  business  as  the  plaintifl^  had  made  a  tender  communica- 
for  the  same  work,  and  during  its  execution  had,  ^^°'* 
in  a  conversation  with  the  surveyor  of  the  works, 
made  a  statement  to  the  same  effect  as  that  com- 
plained of.  After  this,  reports  having  reached  the 
committee  appointed  to  superintend  the  charity 
and  the  plaintiff  that  inferior  timber  was  used,  the 
plaintiff  suspended  the  work,  and  demanded  an 
enquiry.  The  committee  instituted  one,  and  em- 
ployed the  defendant  to  survey  and  report.  He 
did  so,  and  stated  that  red  pine  timber  was  used, 
and  this  was  the  statement  complained  of  in  the 
action. 
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1831.  ^  Evidence  was  offered  by  the  defendant  to  shew 
the  truth  of  the  statement,  and  it  was  also  con- 
tended that  the  communication  was  privileged. 

Lord  Lyndhurst  C.  B.  after  putting  the  ques- 
tion to  the  jury  whether  the  statement  were  true, 
and  being  answered  in  the  negative,  told  the  jury 
that  if  they  believed  the  reports  originated  with 
the  defendant,  and  that  what  he  had  said  produced 
the  enquiry,  the  communication  was  not  privileged. 
If  they  believed  it  originated  elsewhere,  and  that 
the  defendant,  being  called  on  to  report,  had  bond 
Jide  made  the  statement,  they  should  find  for  the 
defendant 

Verdict  for  the  plaintifi^  damages  51. 

J.  Williams  and  Comyn  for  the  plaintiff. 
Jervis  and  R.  V.  Richards  for  the  defendant 


In  Pattison  v.  Jones^  8  B.  &  C.  578.,  a  roaster,  hearing  that 
his  late  servant  was  about  to  be  engaged  to  another  person, 
wrote  to  that  person  to  say  that  he  had  discharged  the  senrant 
for  misconduct,  received  a  letter  in  answer  enquiring  into  the 
particulars,  and  then  wrote  a  detailed  statement  of  the  occur- 
rences on  which  he  professed  to  have  proceeded.  On  an  action 
by  the  servant  for  a  libel  contained  in  this  second  letter,  it  was 
left  to  the  jury  to  consider,  the  enquiries  having  been  invited 
by  the  defendant,  whether,  in  the  answer  which  he  returned, 
he  acted  bond  Jide  or  maliciously :  and  the  jury  having  found 
for  the  plaintiff,  the  Court  refused  to  disturb  the  verdict.  In 
the  principal  case,  when  the  jury  had  once  determined  the 
statement  to  be  false,  there  could  be  no  doubt,  under  the  cir- 
cumstances, that  if  it  originated  with  the  defendant,  it  could 
not,  even  on  the  second  occasion,  be  made  bond  Jide. 
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1831. 


The  following  case  was  omitted  in  its  proper  order. 


IRVING  V.   RICHARDSON.  Guildhall, 

Feb.  S4.J 

Assumpsit  for  money  had  and  received.  A  party,  in- 

The  defendant  had  insured  I7OO/.  on  the  ship  J^y^^r'' 
SwiftsurCy  valued  at  3000/.,  with  a  company  at  1700/.  on  the 
Glasgow ;  and  had  afterwards  insured  2000/.  on  lt*30(xJ,wid 
the  same  ship,  valued  again  at  3000/.,  with  the  ^""Jn^fe' 
AlUance  Marine  Insurance  Company.    The  ship  same  ship, 
was  lost,  and  the  defendant  received  the  amount  isoooST"^ 
of   the   insurances    from    both    companies;    the  cannot re- 

-„.  ^  1       ..  n    i  ceive  more 

Alliance  Company,  at  the  time  of  the  payment,  than  3000^  on 
not  being  aware  of  the  first  insurance.  On  being  ^^^ 
made  acquainted  with  it,  the  present  action  was 
brought  by  the  plaintiff,  their  chairman,  according 
to  act  of  parliament,  to  recover  the  proportion  paid 
by  the  Alliance  Company  of  the  7OO/.,  the  excess 
of  the  whole  sum  paid  above  the  valuation.  The 
ship  was  proved  to  be  really  worth  more  than 
3700Lf  the  sum  received  on  the  two  policies. 

There  was  a  question  of  fact,  whether  the  de- 
fendant, who  was  mortgagee  of  the  ship  for  a  sum 
le^  than  3000/.,  had  effected  the  policy  for  his 
own  benefit  only,  or  for  that  of  the  mortgagor 
also:  and  Campbell  for  the  defendant,  in  stating 
the  case  to  the  jury,  had  contended  that,  if  they 
thought  the  insurance  effected  for  the  benefit  of 
the  mortgagor,  as  well  as  of  the  defendant,  the 
plaintifi*  was  not  entitled  to  recover ;  the  defendant. 
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1881.  according  to  the  case  of  Bousfield  v.  Barnes^ 
4  Campb.  228.,  not  being  bound  by  the  sum  men- 
tioned in  the  policy  as  the  value. 

Lord  Tenterden  C.  J.  left  the  question  of  fact 
to  the  jury,  who  found  a  verdict  for  the  plaintifl^ 
on  the  ground  that  the  defendant  had  only  insured 
his  own  interest  as  mortgagee.    After  the  verdict. 

Lord  Tenterden  C.  J.  said,  I  was  prepared  to 
give  my  opinion  in  point  of  law,  if  it  had  been 
necessary,  that  this  case  is  not  governed  by  that 
cited.  There  the  sum  mentioned  as  the  value  was 
di£ferent  in  the  two  insurances;  here  it  was  the 
same.  I  am  of  opinion  that  where  a  person  effects 
two  insurances,  declaring  the  same  value  in  each, 
he  is  bound  by  that  sum,  and  cannot  receive 
beyond  that  extent. 

Sir  J.  Scarlett  and  R.  V.  Richards  for  the  plaintiff 
Campbell  and  Roberts  for  the  defendant 

A  new  trial  was  afterwards  moved  for,  but  the 
rule  was  refused  (2  B.  &  Ad.  193.) ;  and  the  point 
stated  above  was  not  discussed. 


"iv- 


END  OF  PART  I. 


CASES 

ARGUED  AND  DECIDED 

AT    NISI    PRIUS, 

IN  K.  B. 

AT   THE  SITTINGS  AFTER 

HILARY    TERM, 
2  W.  IV.     1832. 


ADJOURNED  SITTINGS  AT  WESTMINSTER. 


REX  on  the  Prosecution  of  SMYTH  v.  ANN       1882. 
SMYTH,  SCHOLEFIELD,  GODDARD,  and  w'll^^I^it. 
FINNEY.  ^^.  1- 

Indictment  for  a  forcible  entry  on  the  dwelling-  a  wife  may  be 
house  of  the  prosecutor.  There  was  a  count  in  the  ^^le  entiy 
statute,  and  a  count  at  common  law.  on  the  dw^- 

The  defendant,  Ann  Smythy  was  the  wife  of  the  iTct  huSand, 
prosecutor,   but  lived  apart  from  him.     It  was  ^^^^-^^ 
stated,  on  the  part  of  the  prosecution,  that  she  had  they  asBist 
obtained  possession  of  the  house  in  question  under  fiS^though 
an  agreement  for  a  lease,  in  which  she  had  repre-  ^^?'2  '?j 
sented  herself,  and  was  described,  as  a  widow ; 
and  that  the  prosecutor,  hearing  of  the  circum- 
stances, had  entered  upon  the  house  for  the  pur- 
pose of  delivering  up  possession  to  the  owner,  who 
had  consented  to  receive  it«    On  the  prosecutor's 
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1832.       taking  possession  of  the  house,  and  leaving  a  man 

j^gj^        in  possession,  Mrs,  Smythy  the  defendant,  quitted  it, 

^'         and  her  servant  was  turned  out,  leaving  some  goods 

Smyth  &nd  ^^ 

Othebs.  behind.  Two  days  after,  Mrs.  Smythy  accompanied 
by  the  other  defendants,  went  to  the  house  and 
demanded  admittance,  and  not  obtaining  it,  she, 
assisted  by  a  man  not  included  in  the  indictment, 
got  over  the  iron  railing  in  front  of  the  house, 
broke  a  pane  of  glass  in  one  of  the  windows,  and 
so  entered  the  house,  and  then  opened  the  door 
and  admitted  the  other  defendants.  They  took  no 
part  in  her  so  entering,  but  went  with  her,  and 
were  present  at  the  time. 

Archboldy  for  the  prosecution,  produced  the 
agreement  entered  into  by  Mrs.  Smyth  for  the 
taking  of  the  house;  but  it  appeared  not  to  be 
stamped.  Archbold  contended  that  this  did  not 
render  it  inadmissible  in  evidence ;  the  whole  pro- 
ceeding being  fraudulent  and  void,  no  stamp  is 
required.  It  has  been  so  held  in  many  cases  of 
forged  instruments. 

^  Lord  Tenterden  C.J.     Those  cases  are  not  in 

point  here.  The  indictment  is  not  in  any  way 
founded  upon  the  instrument  produced.  If  it  were, 
if  the  agreement  constituted  the  crime,  the  defend- 
ant certainly  could  not  exclude  it  because  un- 
stamped ;  but  here  it  is  only  collaterally  introduced, 
and  must  be  subject  to  the  ordinary  rules  of 
evidence. 

Other  evidence  was  then  produced,  and  at  the 
close  of  the  case,  Cockbiirriy  for  the  defendant. 
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Ann  Smyth,  objected  that  the  indictment  could  ^  1^32. 
not  be  maintained  against  her.  The  dwelling- 
bouse  on  which  the  entry  is  made  is.  described 
as  the  dwelling-house  of  the  prosecutor,  her  hus- 
band ;  that  description,  whether,  under  the  cir- 
cumstances, correct  or  not,  is  material.  If  in- 
correct, therefore,  there  must  be  an  acquittal  on 
the  ground  of  variance ;  if  correct,  a  wife  cannot 
be  guilty  of  a  forcible  entry  on  the  property  of  her 
husband.  It  is  laid  down  by  Hawkins,  b.  i.  c.  64. 
s.  32.,  that  a  man  cannot  make  a  forcible  entiy 
into  his  own  house,  and  he  cites  Moore,  786.,  Lady 
Russell  V.  The  FmvI  of  Nottingham^  Cro.  Jac.  18., 
Lady  RusseWs  Case,  and  2  Keb.495.,  R.  v.  Westley^ 
as  authorities  for  that  position.  Then,  if  the  pro- 
secutor himself  could  not  commit  a  forcible  entry 
on  this  house,  no  more  can  his  wife.  His  posses- 
sion is  her  possession  also :  he  has  no  right  to  ex- 
clude her,  and  she  cannot  commit  a  trespass  by 
going  there ;  and  if  so,  she  cannot  commit  a 
forcible  entry,  which  is  only  an  aggravated  trespass. 

Lord  Tenterden  C.  J.  It  has  been  frequently 
held  that  a  house,  occupied  by  a  wife  living  apart 
from  her  husband,  and  taken  by  her  in  her  own 
name,  is  properly  described  as  the  husband's :  in 
an  indictment  for  burglary,  for  instance,  it  ought 
to  be  described  as  his  dwelling-house,  (a)  There 
is  no  variance,  therefore.  On  the  other  point, 
although  a  wife  certainly  cannot  commit  a  trespass 
on  the  property  of  her  husband,  I  am  by  no  means 
satisfied  that,  if  she  comes  with  strong  hand,  she 

(a)  French*^  case,   R.  &  R.  C.  C.  R.  491.     WUford'u  case, 
ibid.  517. 
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1832,  ^     may  not  be  indictable  for  a  forcible  entry,  which 
proceeds  on  the  breach  of  the  public  peace. 

His  Lordship,  in  summing  up  to  the  jury,  then 
said,  that  no  indictment  could  be  maintained  for  a 
mere  trespass ;  there  must  be  actual  force,  or  such 
show  of  force  as  may  prevent  resistance.  In  the  pre- 
sent case,  no  trespass  could  be  committed  by  the 
principal  defendant,  Mrs.  Smyth.  As  at  present 
advised,  however,  I  think  she  may  be  liable  for  a 
forcible  entry,  if  her  entry  was  made  under  circum- 
stances of  violence  amounting  to  a  breach  of  the 
public  peace.  In  considering  this,  as  well  as  with 
reference  to  the  verdict  to  be  given  respecting 
the  other  defendants,  it  will  be  necessary  to  look 
to  their  conduct.  They  certainly  took  no  part 
in  the  actual  entry ;  still,  if  you  think  they  went 
to  assist  Mrs.  Smyth  by  a  show  of  force,  they 
would  be  guilty  if  she  is  ;  if  they  were  there  with- 
out any  such  purpose,  they  will  be  entitled  to 
your  verdict.  If  that  should  be  your  opinion,  the 
case  against  her  would  be  reduced  to  the  mere 
fact  of  her  getting  in  by  breaking  the  window ; 
and  you  would  then  have  to  say,  bearing  in  mind 
that  she  could  not  commit  a  trespass,  whether  that 
is,  in  itself,  a  violence  such  as  to  amount  to  a 
coming  with  strong  hand,  and  a  disturbance  of  the 
public  peace  of  the  neighbourhood.  It  is  only  on 
that  ground  that  you  can  find  her  guilty. 

Not  guilty. 

Archbold  for  the  prosecution. 

Piatt  and  C.  Phillips  for  the  defendants  Schok- 
Jield  and  Goddard. 

Cockbum  for  the  defendants  Smyth  and  Finney. 
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Considerable  doubt  was  expressed  by  Lord  Kenyan  in  IL  v.  18S2. 
WUson,  8  T.  R.  S64.  as  to  the  position  of  Mr.  Serjt.  Hawkins^ 
that  at  commoD  law  a  party  may  enter  with  force  into  that 
to  which  he  has  a  legal  title ;  and  it  is  to  be  observed,  that  the 
case  in  Moorey  on  which  the  position  principally  depends,  pro- 
ceeded on  the  ground  that  the  occupier  there  was  a  mere 
senrant  to  the  owner,  and  the  possession  therefore  never  out  of 
the  owner,  and  that  the  entry,  being  made  by  his  command,  was 
no  trespass  against  him.  And  the  whole  question  was  argued  as 
to  the  rights  of  the  Earl  of  Nottingham  as  owner,  and  Lady 
RuiiM  as  keeper  of  the  castle,  and  not  as  to  the  public  crime 
in  the  method  of  asserting  those  rights.  The  case  in  Keble 
turned  on  the  question,  what  estates  were  within  the  statute 
5  Ric.  2.  and  not  on  the  common  law  duty.  In  R.  v.  IVUsonf 
the  learned  Judges,  especially  Lord  Kenyan  and  Grose  3. ^ 
grounded  their  judgments  mainly  on  the  breach  of  the  public 
peace,  and  not  the  violence  to  private  property.  It  is  certainly 
not  of  much  importance,  to  treat  a  forcible  entry  on  a  man's 
property  as  a  common-law  offence,  as,  when  committed  by 
three  persons  or  more,  the  breach  of  the  public  peace  would 
in  most  cases  be  indictable  as  a  riot*  The  offence  of  forcible 
sntry,  however,  may  be  committed  by  one  or  two  persons,  so 
:hat  the  question  is  not  quite  immaterial. 

It  is  laid  down  generally  in  the  books  (2  Bac.  Abr.  Forcible 
Bntry,  (B).  1  Rus8.288.)  that  "  if  divers  do  come  in  company, 
irhere  their  entry  is  not  lawful,  and  all  of  them,  saving  one, 
snter  in  a  peaceable  manner,  and  that  one  only  use  force,  it  is 
I  forcible  entry  in  them  all,  because  they  come  in  company  to 
lo  an  unlawful  act ;  but  it  is  otherwise  where  one  had  a  right 
if  entry,  for  then  they  only  come  to  do  a  lawful  act,  and, 
lierefore,  it  is  the  force  of  him  only  who  used  it."  The  latter 
proposition  must  necessarily  be  qualiBed,  as  in  the  present  case, 
}y  the  condition  that  they  do  not  come  to  aid  or  protect  the 
inlawful  mode  of  doing  the  lawful  act. 
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WwrmNWEm  REX  on  the  Prosecution  of  SMYTH  v.  BIRNIE, 

Knight,  and  Others. 

A  magistrate    Indictment  for  assaulting  and  imprisoning  the 
^J^'     prosecutor. 

known  person       It  appeared  that  the  prosecutor  had  attended  at 
l^dml^of     the  public  office  at  Bow  Street,  to  make  a  charge 
"■"J^"®?"®"'  against  certain  parties,  which  was  finally  dismissed, 
tunatedto       After  the  dismissal,  as  the  prosecutor  (who  was 
S;*^f^£f'  well  known  at  the  office)  was  about  to  quit  the 
informatton,     office.  One  of  the  magistrates  ordered  him  to  re- 
main, as  a  charge  was  to  be  preferred  against  him 
for  attempting  to  tamper  with  the  administration 
of  justice.    This  was  a  charge  by  Goddard,  one  of 
the  defendants  on  the  former  charge,  who  accused 
Mr.  Smyth  of  having  endeavoured  to  bribe  him  to 
give  information  upon  it     It  appeared  that  God- 
dard  had  mentioned  this  to  the  magistrates  before, 
but  had  not  at  that  period  made  any  regular  charge. 
Mr.  Smyth  required  to  be  allowed  to  quit  the  office, 
but  was  forcibly  detained  for  about  twenty  minutes, 
when  the  charge  having  been  regularly  made,  the 
magistrates  thought  it  did  not  amount  to  a  crime, 
and  the  prosecutor  was  allowed  to  go  away.     The 
defendants  respectively  were  the  magistrates  who 
ordered,  and   the  officers  who  enforced  this  de- 
tention. 

AdolphuSf  for  the  defendants,  contended  that  the 
detention  was  not  illegal.  The  magistrates  had 
been  apprised  of  a  charge  against  the  prosecutor. 
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although  from  press  of  business  they  had  not  been  1832, 
at  leisure  to  receive  it  regularly.  They  were  there-  ^^^ 
fore  justified)  as  he  happened  to  be  before  them,  ••     • 

in  detaining  him  for  a  reasonable  time  to  answer  it ;  Otherc 
and  they  did  no  more.  They  investigated  it  im* 
mediately,  and"  finding  it  untenable,  at  once  dis- 
missed him.  If  a  party  might  not  be  detained  in 
this  manner,  many  offenders  would  escape  entirely; 
for  if  they  once  quitted  the  ofiice,  there  would  be 
no  means  of  finding  them  afterwards. 

Lord  Tenter  DEN  C.  J.  This  is  not  like  the 
case  suggested  of  a  mere  vagabond,  who,  if  he  were 
allowed  once  to  depart  from  the  presence  of  the 
magistrate,  may  probably  never  be  seen  again :  the 
prosecutor  was  a  person  well  known  at  the  office,  and 
whatever  might  be  allowable  in  the  case  put,  I  am 
of  opinion  that,  under  the  circumstances  of  the  pre« 
sent  case,  the  detention  of  the  prosecutor  was  not 
justified.  It  is  clear  that,  whatever  intimation  the 
principal  defendants  might  have  had  that  a  charge 
'was  likely  to  be  preferred,  there  was  no  information 
laid  before  them  in  their  capacity  of  magistrates  at 
the  time  of  the  prosecutor^s  detention.  I  think 
that  a  magistrate  is  not  at  liberty  to  detain  a  known 
person  to  answer  a  charge  not  yet  made  against 
him:  he  ought  to  have  an  information  regularly 
before  him,  that  he  may  be  able  to  judge  whether 
it  charges  any  offence  to  which  the  party  ought  to 
answer. 

Guilty. 

Archbold  for  the  prosecution. 
Adolphm  for  the  defendants. 

M  4 


162  CASES  AT  NISI  PRIUS,  K.  B. 

18S2. 


w.™k«.,  ARCHBOLD,  Esquire,  v.  SWEET. 


Feb.  9. 


An  author  AcTiON  on  the  case. 

STLdon  for"  The  declaraUon  stated  that  the  plaintiff  was  a 

injury  to  his  barrister  at  law,  and  the  author  of  a  book  called 

a^nst  the  **  A  Summary  of  the  Law  relative  to  Pleading  and 

EI!*5!li!r,«L  Evidence  in  Criminal  Cases,'*  of  which  two  editions 


an  inaccurate 


edition  of  his  had  been  published;  that  he  afterwards  sold  the 
puqwrting  to  Copyright  of  that  work  to  the  defendant ;  that  the 
be  executed     defendant  published  a  third  edition  of  the  same 

byhiiBythough  f;  i  i-      i  i 

the  publisher  work  as  and  for,  and  pui-portmg  to  be  edited  by 
ofthecomr^  the  plaintiff;  that  such  third  edition  contained 
^^  many  errors  and  inaccuracies  in  law  and  reason- 

ing, whereby  and  by  reason  of  the  same  being 
published  as  and  for  an  edition  by  the  plaintiff,  he, 
the  plaintiff,  was  damaged  in  his  reputation,  &c. 

Sir  James  Scarlett ^  for  the  defendant,  contended 
that  the  action  could  not  be  maintained  without 
proof  of  express  malice.  It  is  alleged  in  the  de- 
claration that  the  defendant  had  purchased  the 
copyright;  he  had  therefore  a  right  to  publish  a 
new  edition,  with  such  alterations  as  the  alter- 
ations in  the  law  might  render  necessary,  I  do 
not  say  that  if  he  were  willing  to  injure  his  own 
property  for  the  purpose  of  damaging  the  plain- 
tiff's reputation  an  action  might  not  be  maintained 
against  him ;  but,  as  he  has  done  no  more  than  he 
had  prima  facie  a  right  to  do,  the  plaintiff  cannot 
recover  unless  he  show  an  intention  to  injure  him. 
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Campbell  for  the  plaintifT.  There  is  no  such  ^  1832, 
distinction  as  that  suggested  on  the  part  of  the 
defendant  The  general  rule  is,  that  any  repre- 
sentation which  is  untrue,  and  mischievous  to  an^i 
other  person,  is  actionable.  Thus,  in  a  recent  case 
in  K.  B.  a  party  who  had  untruly  represented  him- 
self* to  be  authorized  to  accept  a  bill  of  exchange 
by  procuration  was  held  liable  to  make  good  injury 
accruing  to  a  remote  indorsee  by  reason  of  such 
mis-statement,  although  the  jury  expressly  nega- 
tived fraud  or  malice  in  the  defendant  (a)  And 
the  same  doctrine  was  acted  on  in  the  House  of 
Lords  in  a  recent  case  from  Ireland. 

Lord  Tenterden  C.  J.  That  case  proceeded 
on  the  ground  that  it  was  a  representation  made 
to  the  sherif]^  and  upon  which  he  was  bound 
to  act 

Sir  James  Scarlett.  The  cases  cited  are  not  like 
the  present  one.  That  in  the  House  of  Lords 
has  already  received  an  answer ;  that  in  the  K.  B. 
^as  unlike  the  present  case ;  because  there,  there 
^as  a  direct  affirmation  that  the  party  had  autho- 
rity to  accept  the  bill,  and  this  travelled  with  the 
bill,  and  gave  every  holder  a  right  of  action  for 
the  false  affirmation  on  the  faith  of  which  he  had 
taken  it. 

Lord  Tenterden  C.  J.  I  do  not  think  I  ought 
to  stop  the  case :  the  defendant  must  move  to 
enter  a  nonsuit.  The  nearest  resemblance  to  the 
present  case  seems  to  me  to  be  furnished  by  those 

(a)  PMiU  V.  Walter,  S  B.  &  Ad.  114. 
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1832.       cases  in  which  a  person,  having  a  reputation  for 
Abchbold     '^^  manufacture  of  a  particular  commodity,  but 
V.  not  protected  by  a  patent,  brings  an  action  against 

another  for  selling  an  inferior  article  in  his  name. 
The  cases  are  not  exactly  alike  :  there  the  sale  of 
the  commodity  is  affected,  here  the  character  of 
the  author.  But  they  bear  a  close  analogy  to  each 
other ;  and,  as  at  present  advised,  I  cannot  say 
that  this  action  is  not  maintainable. 

It  appeared  in  evidence  that  application  had 
been  made  by  the  defendant  to  the  plaintiff  to 
edit  the  third  edition  of  the  work  in  question,  but 
that  he  had  refused,  and  that  another  gentleman 
had  then  undertaken  to  do  so,  but  had  refused  to 
allow  his  name  to  be  put  to  the  edition.  The  tide- 
page  of  the  second  edition  was  as  follows :  — 

A  Summary,  &c. 


SECOND    EDITION, 
WITH   VERY    CONSIDERABLE    ADDITIONS   AND 

ALTERATIONS. 

By  J.  F.  Archbold,  Esq. 

The  title-page  of  the  third  edition  was  in  the 
following  form :  — 

A  Summary,  &c. 


By  J.  F.  Archbold,  Esq. 


THIRD    EDITION, 
WITH   VERY    CONSIDERABLE   ADDITIONS. 

The  second  edition  contained  an  advertisement 
to  that  edition,  and  a  reprint  of  the  preface  to  the 
first  edition ;  each  written  in  the  first  person,  and 
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signed  with  the  plaintiff's  initials,  J.  F.  A.  and  his     ^  1832. 
residence.      These  were   reprinted  in  the  same 
form  for  the  third  edition,  and  an  advertisement 
to  that  edition  was  prefixed,  written  in  the  third 
person,  and  without  any  signature  or  residence. 

Several  law  booksellers  were  called,  who  said 
that  they  should  understand  from  the  form  of  the 
title-page  of  the  third  edition,  and  the  difference 
in  the  composition  of  the  advertisement  to  that 
edition  and  of  those  reprinted  from  the  former 
ones,  that  the  third  edition  was  not  edited  by 
Mr.  Archbold.  It  was  also  proved  that  the  fact, 
that  it  was  not  so,  was  communicated  by  the  de- 
fendant to  the  trade,  and  also  to  many  of  his  own 
retail  customers. 

Lord  Tenterden  C.  J.,  in  summing  up,  after 
observing  that  the  inaccuracies  were  such,  that  if 
attributed  to  the  plaintiff  they  would  be  pre- 
judicial to  his  character,  said,  that  the  question 
for  the  jury  would  be,  whether  the  third  edition 
professed  to  be  the  work  of  the  plaintiff.  No 
blame  is  to  be  attached  to  the  defendant  for  pub- 
lishing the  edition  without  the  plaintiff's  concur- 
rence, for  the  plaintiff  had  refused  to  take  any  part 
in  it ;  but  if  he  published  it  as  the  plaintiff's,  he 
will  be  liable  in  this  action,  as  the  mode  of  execu- 
tion would  certainly  be  injurious  to  Mr.  Archbold^s 
reputation.  In  looking  to  that  question,  the  evi- 
dence given  is  material,  but  it  is  not  conclusive. 
The  proof  of  information  given  to  customers  and 
law  booksellers  is  of  ambiguous  effect :  it  tends  to 
show  that  the  defendant  did  not  intend  that  the 
edition  should  pass  for  the  work  of  the  plaintiff; 
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1832.  but,  on  the  other  hand,  it  tends  to  invalidate  the 
Abchbold  evidence  given  that  it  would  not  be  so  understood, 
by  showing  that  the  defendant  did  not  rely  on  the 
mere  internal  evidence  as  sufficient  Several  law 
booksellers,  indeed,  say  that  they  should  have 
understood  the  edition  not  to  have  been  super- 
intended by  the  plaintiff;  but  this,  though  ma- 
terial evidence,  does  not  decide  the  question ;  for 
it  is  not  the  opinion  of  the  trade  only  in  which 
the  plaintiff  might  suffer.  I  myself,  looking  at 
the  title-page  only,  should  certainly  have  under- 
stood the  third  edition  to  proceed  from  the  plain- 
tiff; perhaps  if  I  had  looked  further,  and  ex- 
amined the  form  of  the  advertisement,  I  should 
have  formed  a  different  opinion.  The  question, 
however,  is  for  the  jury,  whether  the  third  edition, 
in  the  form  in  which  it  is  put  forth,  would  be 
understood  by  purchasers  to  be  by  the  plaintiff:  if. 
purchasers  who  paid  reasonable  attention  to  its 
contents  would  not  so  understand  it,  the  verdict 
must  be  for  the  defendant;  if  they  would,  for  the 
plaintiff 

Verdict  for  the  plaintiff. 

Campbell  and  Follett  for  the  plaintiffs 
Sir  J.  Scarlett  and  Lee  for  the  defendant. 
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ADJOURNED  SITTINGS  IN  LONDON. 


PERCIVAL  V.   ALCOCK.  Guildhall, 

Feb.  15. 

Debt  on  simple  contract 
The  cause  was   undefended,  and  the  plaintiff  The  Court 

•  ,    .       ,  1 .    ,  will  not  certify 

obtained  a  verdict.  under  stat. 

1  \V.4.C7. 
8.  S.  that  ex- 

F*  Kelly ^  for  the  plaintiff,  applied  for  immediate  ecuUon  ought 

.  •  to  issue  im- 

execution.  mediately  in 

an  action  of 

Parke  J.  I  understand  that  Lord  Tenterden  SU^t""^^'' 
has  refused  such  applications  in  actions  of  debt  on 
simple  contract ;  and  I  shall  follow  that  autho- 
rity, (a)  The  plaintiff  chooses  that  form  of  action 
because  he  gets  final  judgment  at  once  on  a  de- 
fault ;  and  I  shall  not  accelerate  his  execution. 

F.  Kelly  for  the  plaintiff. 

(a)  See  antey  93.  Fisher  v.  Davies  ;  but  see  infrh,  where  afler 
cooaultation  with  BoUand  B.  a  different  practice  was  adopted. 

In  another  case,  the  same  day,  a  verdict  was  In  an  action 
taken  by  consent,  and  application  was  made  on  forTownmon 
the  part  of  the  plaintiff  for  immediate  execution,  ^«^^»  ^^^ 
the  action  being  brought  in  assumpsit  for  a  com-  certify  for 

•«%^««  A^U4.  immediate 

men  debt  execution, 

though  the 

Flatty  for  the  defendant,  objected,  as  no  consent  Sken*1)y  con- 
had  been  given  with  respect  to  the  time  of  the  *«"''  and  the 

^  '-  consent  does 

execution.  not  contain 

any  such 
terms. 


M 


168 


CASES  AT  NISI  PRIUS,  K.  B. 


1832. 


Percival 
Alcock. 


Parke  J.  however  certified  for  execution  in  a 
fortnight,  saying  that  he  thought  the  general  ob- 
ject of  the  statute  was  to  accelerate  execution  for 
all  debts  where  there  was  really  no  doubt  on  the 
claim  for  the  sum  recovered. 


Guildhall, 
Feb.  SS. 

A  party  to 
whom  goods 
to  the  amount 
of  10/.  and 
upwards  are 
delivered, 
subject  to 
approval 
under  a  parol 
order,  must 
refuse  to 
accept  them 
in  a  reason- 
able time ;  if 
he  does  not, 
he  is  to  be 
treated  as 
having  ac- 
cepted them. 


COLEMAN  V.  GIBSON. 

Assumpsit  for  goods  sold  and   delivered,  work 
and  labour,  &c. 

The  action  was  brought  for  18/.,  the  price  of 
four  vats  ordered  verbally  by  the  defendant  from 
the  plaintifE  An  order  for  five  was  given  on  the 
6th  of  January^  and  one  of  the  vats  was  delivered 
according  to  the  order  at  Messrs.  Seager  gnd 
Evans^  distillers,  on  the  11th,  another  on  the  19th, 
and  two  more  on  the  24th.  On  the  Wednesday 
following  ^January  26th)  the  defendant  went  to 
the  plaintiff  and  refused  to  take  the  casks,  and  the 
fifth  was  accordingly  not  delivered.  The  defend- 
ant had  seen  them  on  the  19th,  and  expressed  no 
dissatisfaction  with  them,  but  ordered  the  plaintiff 
to  proceed.  The  refusal  was  on  the  ground  of  bad 
quality,  and  that  they  leaked.  As  to  this  there 
was  contradictory  evidence.  It  appeared  that  it 
was  usual  to  send  goods  of  this  kind  to  distillers 
to  be  seasoned,  as  had  been  done  in  this  instance. 
The  vats  were  never  returned. 


Williams  for  the  defendant,  contended,  that  the 
defendant  could  not  be  charged  with  these  goods, 


Gibson. 
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there  being  only  a  parol  order,  and  no  accept-  1832. 
ance.  The  stat  9  G.  4.  c.  14.  s.  7.  has  extended  ^^]^J^ 
the  provisions  of  the  statute  of  frauds  to  such  a  ^  «'• 
case  as  the  present  The  plaintiff,  therefore,  must 
shew  an  acceptance,  and  this  must  not  be  a  taking 
them  merely  for  trial,  with  a  right  still  to  object 
to  them  as  not  merchantable.  Here,  though  tiiey 
were  delivered  according  to  the  order  of  the  de- 
fendant, it  was  with  a  view  to  ascertaining  their 
quality,  and  he  still  had  a  right  to  refuse  them : 
the  mere  fact,  therefore,  that  they  were  not  ac- 
tually returned,  but  continued  on  the  premises  of 
Messrs.  Seager^  will  not  convert  this  into  an  ac- 
ceptance. In  fact  he  did  complain  of  their  quality, 
and  refuse  them.  That  the  mere  fact  of  the  re- 
ceipt of  the  goods  by  a  party  named  by  the  buyer, 
does  not  amount  to  an  acceptance  of  them  by  him, 
is  clear  from  Howe  v.  Palmer ,  3  B.  &  A.  321.,  Han- 
son  V.  Armitagej  5  B.  &  A.  557-,  and  Astey  v. 
Emery  J  4  M.  &  S.  262. :  in  the  former  of  which  it 
was  expressly  laid  down  that  there  could  be  no 
actual  acceptance  so  long  as  the  buyer  continued 
to  have  a.  right  to  object  either  to  the  quantum  or 
quality  of  the  goods. 

Lord  Tenterden  C.  J.  The  defendant  is  bound 
to  object  to  receive  the  casks  within  a  reasonable 
time :  and  it  will  be  a  question  for  the  jury  whe- 
ther he  did  so.  It  appears  that  it  is  usual  for 
articles  of  this  kind  to  be  sent  to  a  distiller's,  as  in 
this  case,  to  be  seasoned  before  they  are  taken  to 
the  publican's.  This  would  give  the  defendant  an 
opportunity  of  ascertaining  the  quality  of  the 
goods,  and  he  would  be  entitled  to  time  for  this 
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1832.       purpose.     But  allowing  him   this,   he   must   de- 
CoLEMAN     termine  in  a  reasonable  time;  and  if  he  lets  it 
^'  elapse  without  objection,  I  think  he  must  be  con- 

sidered  as  having  accepted.  The  refusal  in.  this 
case  was  certainly  made  soon  after  the  delivery 
of  the  last  two  casks,  and  the  question  may  per- 
haps be  different  as  to  them  and  as  to  those  de- 
livered before :  they  are  to  be  treated  in  this 
respect  as  separate  items.  The  jury  will  have  to 
consider  whether  the  defendant  signified  his  objec- 
tion to  all  or  any  of  the  casks  in  a  reasonable  time: 
for  all  which  were  not  so  objected  to  the  plaintiff 
will  be  entitled  to  a  verdict,  unless  the  juiy  should 
be  of  opinion  that  the  casks  were  really  unfit  for 
use.  If  they  were,  they  are  no  compliance  with 
the  order. 

Verdict  for  the  plaintiff  for  the  whole 
amount. 

F.  Pollock  and  Hayes  for  the  plaintiff. 
Williams  and  H.  Jones  for  the  defendant 
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FRIEDLANDER  v.  The  LONDON  Assurance   Gu^LDHAL^ 

Company.  ^'*-^'- 

Covenant  on  a  policy  of  assurance  against  fire  Goods  in- 
on  goods  described  in  the  poHcy  (which  was  set  dwcribed  in 
out  in  the  declaration)  to  be  in  the  dwelling-house  the  policy  to 
of  the  plaintiff.  dwelling- 

There  was  a  plea,  that  the  dwelling-house  was  ,^n^jJlJ^^'The 
not  truly  and  accurately  described.  insured  had 

Another  plea  alleged,  that  the  plaintiff  did  not  room^as  a 
truly  and  accurately  describe  the  said  house,  so  J^h^h^IT 
that  the  nature  and  degree  of  the  risk  to  which  the  ^ods  were: 
goods  were  exposed  might  be  justly  estimated.         rectiy  de-" 

scribed  within 
T  11  1  t«»/v»  ••11  a  condition, 

it  appeared  that  the  ^lamtiti  occupied  but  one  that ''the 
room,  and  that  as  a  lodger  only.  .  \^^  H^- 

places  where 

Sir  J.  Scarlett^  Campbell,  and  F.  Kelly.     This  posSedwid^ 
supports  the  pleas,  for  the  house  proved  is  not  the  ^^'^Jjj^  ^ 
dwelling-house  of  the  plaintifl^  and  the  fact  is  im-  accurately 
portant  within  the  words  of  the  plea ;  for  the  risk  siwhcondition 
to  which   ffoods   are   subiected  is   materially  in-  relating  to  the 

^  **  •'  construction 

creased  by  the  fact  that  the  main  body  of  the  of  the  house, 
house  is  occupied  by  those  over  whom  the  plaintiff  SJtt^t  o^f  thi 
has  no  controul.  pajties  in  it. 

Denman  A.  G.  contrd.  There  is  no  reason  for 
saying  that  the  risk  could  not  be  as  well  ascer- 
tained as  it  would  be  if  the  plaintiff's  occupation 
were  described  as  merely  that  of  a  lodger.  If 
the  plea  had  said  that  the  plaintiff's  interest  in 
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1882.  the  house  was  not  described,  this  evidence  might 
Feiedlandbr  ^^^®  supported  it.  But  the  plaintifTs  dwelling- 
^.   ^^*         house  means  the  house  in  which  plaintiff  dwells. 

The  London  .  .  ..  ..  i.  .  i  i       . 

ABsuraoce     unless  the  policy  add  as  a  condition  that  the  m- 
Company.     ^^^^^^  ^Yio\i\A  be  described,  (a) 

Lord  Tenterden  C.J.  It  seems  to  me  that 
the  description  of  the  house  required  by  the  policy, 
and  put  in  issue  by  the  plea,  is  whether  it  be  of 
brick,  slated^  tiled,  thatched,  and  so  forth;  and 
therefore  that  these  pleas  are  not  supported. 

Verdict  for  the  defendants. 

In  the  following  term  the  plaintiff  obtained  a 
rule  on  another  point  for  a  new  trial,  which  has 
since  been  made  absolute. 

Denmarif  Attorney-General,  Holt,  and  Bere  for 
the  plaintiff. 

Sir  J.  Scarlett,  Campbell,  and  F.  KeUy  for  the 
defendants. 


(a)  The  conditions  required  that  the  houses  and  buildings,  or 
other  places  where  goods  are  deposited  and  kept,  shall  be  truly 
and  accurately  described;  and  provided,  that  if  houses  and 
goods  were  insured  without  having  been  truly  and  accurately 
described,  so  that  the  nature  and  degree  of  the  risk  to  which 
they  might  be  exposed  might  be  justly  estimated,  the  policy 
thereon  should  be  void. 

These  conditions  were  set  out  in  the  declaration. 
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1882. 


ADJOURNED  SITTINGS  AT  WESTMINSTER, 
IN  THE  COMMON  PLEAS. 


HARRIS  V.  JONES.  Wi«imr««», 

This  was  an  action   brought  by  lessor  against  A  general 
lessee  on  a  covenant  to  repair  contained  in  a  lease,  ~JSS  "^ 
by  which  plaintiff  demised  a  messuafi^e  to  the  de-  "^wfied  by 

the  lessee 

fendant  for  six  years,  from  the  29th  of  September  keeping  the 
1824.     Rent,  fifty  guineas  per  annum.  JaS? 

The  words  of  the  covenant  were,  that  "  he,  (the  j^p^^s  a 
defendant,)  his  executors,  &c.  should  and  would,  formanceof 
at  his  and  their  costs  and  charges,  at  all  times  ^^^J^^* 
during  the  term,  well  and  sufficiently  repair,  up-  required, 
hold,  support,   amend,  pave,  &c.,  and  keep  the  Wh»e^the 
premises  with  the  appurtenances,  and  all  roofs,  correctly,  and 
walls,  party-walls,  sewers,  &c.  &c.,  and  all  doors,  S"  JuZ^s 
locks,  &c.,  marble  and  other  chimney  pieces,  slabs,  ^"*c??°»  . 

.  1         1  1         11  1  «  found  for  the 

covenngs,  glazed,  and  sash  wmdows,  shutters,  &c.,  defendant,  the 
rails  and  all   and    every  improvement,   fixtures,  2^J^ew^' 
articles,  and  things  which  then  were  or  at  any  time  ^^^  to  enable 
during  the  term  should  be  fixed,  &c.,  by  and  with  to^r«:over 
aU  and  all  manner  qf  needful  and  necessary  re-  ^^^^^^ 
parationSj  cleansings,  and  amendments  whatsoever; 
and  the  said  premises,  with  the  appurtenances,  and 
all  the  said  fixtures,  articles,  and  things  so  being 
well  and  suflBciently  repaired,  upheld,  supported, 
and  paved,  cleansed,  painted,  emptied,  and  kept, 
should  and  would,  at  the  expiration  of  the  said 
term,  yield  and  deliver  up  to  the  said  plaintiff^  his 
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ISS2^  ^  executors,  administrators,  and  assigns,  in  good  and 
substantial  repair  and  condition.*'  There  was  also 
a  covenant  for  painting  the  outside  of  the  wood 
and  iron-work  every  third  year,  and  the  inside  in 
the  fifth  year  of  the  term. 

The  breaches  assigned  were,  first,  that  the  de- 
fendant, during  the  term,  and  until  the  determin- 
ation thereof,  suffered  and  permitted  the  premises, 
with  the  appurtenances,  and  the  roofs,  walls,  &c. 
(following  the  words  of  the  covenant),  and  the 
improvements,  fixtures,  articles  and  things  during 
the  term  fixed,  &c.,  to  continue,  and  the  same  were 
ruinous,  prostrate,  fallen,  in  bad  order,  repair,  and 
condition,  and  in  great  decay  for  want  of  needful, 
&c,  repairing,  &c. — and  that  the  defendant,  at  the 
expiration  of  the  term,  left  the  premises  so  as  last 
aforesaid,  ruinous,  prostrate,  &c.  and  in  bad  order, 
&c.  and  in  great  decay.  Second  breach,  that  de- 
fendant did  not  paint  the  outside  wood  and  iron- 
work every  third  year,  nor  the  inside  in  the  fifth 
yean 

Pleas,  traversing  the  breaches. 

The  defendant  began,  and  gave  general  evi- 
dence, that  from  time  to  time  during  the  term  he 
laid  out  money  in  repairing  the  house;  he  also 
called  general  evidence  to  shew,  that  the  premises 
were  in  better  repair  at  the  end  of  the  term  than 
at  the  beginning ;  and  that  at  the  end  of  the  term 
they  were,  in  what  some  of  the  witnesses  called, 
"  tenantable  repair." 

The  plaintiff,  on  the  other  hand,  called  witnesses, 
who  said  the  premises  were  not  in  good  repair, 
and  pointed  out  specific  instances  of  want  of  re- 
pair in  different  parts  of  the  premises.  The  in- 
stances given  (separately  taken)  were  not  of  any 
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considerable  importance,  (such  as  the  non-repair  of  ^  1832. 
a  skylight,  the  glass  of  which  was  broken,  and 
which  the  witness  swore  it  would  cost  40^.  to  put 
in  repair,  —  also  some  iron  rails,  tiling  and  coping, 
&c.j)  the  whole  sum  sought  to  be  recovered  was 
about  QOL 

There  was  no*  evidence  of  the  painting  in  the 
fifth  year. 

TiNDAL  C.  J.  told  the  jury,  the  question  for 
them  was,  whether  the  covenants  had  been  really 
and  substantially  complied  with  ?  for  that,  in  cases 
of  this  nature,  it  was  hardly  to  be  expected  that  a 
strict  and  literal  performance  of  so  general  a  cove- 
nant (unless  where  the  language  pointed  to  any 
particular  matter)  could  be  proved.  The  words 
at  the  end  of  the  latter  member  of  the  covenant 
(as  to  yielding  up  the  premises  at  the  end  of  the 
term  *^  in  good  and  substantial  repair  and  con- 
dition *' )  were  to  be  taken  as  giving  a  clue  to  the 
meaning  of  the  general  words.  The  defendant 
was  only  bound  to  keep  up  the  house  as  an  old 
house,  not  to  give  the  plaintiff  the  benefit  of  new 
work ;  and,  upon  the  whole,  the  jury  were  to  say, 
whether  the  particulars  of  non-repair  enumerated 
by  the  plaintiff's  witnesses,  were  dilapidations 
amounting  to  a  substantial  breach  of  the  covenant ; 
as  to  the  other  breach  of  covenant  (for  not  paint- 
ing the  inside  in  the  fifth  year),  the  plaintiff  was 
entitled  to  nominal  damages. 

•         Verdict  for  defendant 

Ludlow  Seijt.  and  F.  Robinson  for  the  plaintiff 
Wilde  Serjt.  for  the  defendant. 
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1882.  In  the  following  term  Ludlow  Serjt  obtained  a 

rule  nisi  for  a  new  trial,  on  the  ground  that  the 
verdict  was  against  evidence,  or  else  for  leave  to 
enter  the  verdict  for  the  plaintiff  with  nominal 
damages^  contending  that  the  plaintiff  was,  at  all 
events,  clearly  entitled  to  a  verdict  on  the  cove- 
nant, for  not  painting  the  inside  of  the  house  in 
the  J^A  year.  Wilde  Seijt.  afterwards  shewed 
cause,  and  Ludlow  was  heard  in  support  of  his 
rule. 

As  to  the  breach  for  not  repairing,  the  Chief 
Justice  repeated  the  observations  he  had  made  at 
the  trial ;  and  as  to  the  other  breach  (for  not 
painting  in  the  fifth  year),  the  Chief  Justice  said, 
that  in  his  opinion  the  plaintiff  was  only  entitled  to 
nominal  damages,  and  had  the  jury  given  nominal 
damages,  he  should  at  the  trial  have  certified  under 
the  statute  of  Elizabeth ;  he  still  entertained  the 
same  opinion  of  the  case.  The  rule  must  therefore 
apply,  according  to  which  the  Court  is  not  in  the 
habit  of  interfering  when  the  damages  are  below 
20/.,  unless  in  the  case  of  a  misdirection  on  the 
part  of  the  Judge.  The  rest  of  the  Court  con- 
curring, the  rule  was 

Discharged. 
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TAUNTON. 
Coram  Park  J. 


REX  t;,  RICHARDS.  Taitnton, 

JMarck  50. 

The  prisoner  and  two  others  were  indicted,  for  In  an  indict- 
that  they,  «  of  the  parish  of  fTafcoC  in  the  county  HweiK"* 
of  Somerset,  being  riotously  and  tumultuously  as-  jj®?«®  ^®  ^ 
sembled,  at  the  parish  of  St.  Peter  and  St.  Paul^  in  the  parish 
the  city  of  Bath,  did  then  and  there,  feloniously  jSiTiiC'*'* 
and  with  force,  begin  to  demolish,  pull  down,  and  mentioned 
destroy  a  certain  house  of  John  Cooper  and  Wm.  tended. 
Bishop,  ^*  situate  at  the  parish  aforesaid." 

It  appeared  that  the  house  which  the  prisoners 
had  begun  to  demolish  was  situate  in  the  parish  of 
St.  Peter  and  St.  Paul;  but  it  was  objected  by  Ro- 
gers^ for  the  prisoners,  that  the  parish  was  not  pro- 
perly laid,  because  two  parishes  had  been  previously 
named,  and  the  indictment  did  not  allege  (as  it 
ought  to  have  done)  that  the  house  was  in  the 
parish  last  aforesaid.  He  cited  as  an  authority, 
1  Ro.  Rep.  223. 

On  the  part  of  the  crown  it  was  urged,  that  the 
objection,  if  of  any  weight,  ought  to  have  been 
the  subject  of  demurrer,  as  it  was  only  an  am- 
biguity; and  for  this  was  cited  Watford  v.  Anthonjf 
and  Others,  8  Bing.  p.  ^5.  It  was  also  contended, 
that  the  words  <<  parish  aforesaid ''  referred  to  the 
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^52^  parish  of  St.  Peter  and  St.  PauU  the  last  ante- 
cedent :  and  R.  v.  St.  Mary^Sj  Leicester,  1  B.  & 
A.  3S7*  was  cited  as  decisive  of  the  point. 

Park  J.,  (after  consulting  with  Mn  Justice  Gase- 
lee,)  stated  that  the  indictment,  in  his  opinion,  was 
sufficient,  but  still  he  thought  it  better  to  reserve 
the  point. 

His  Lordship  on  a  following  day  said,  he  had 
fully  considered  the  point,  and  was  of  opinion  that 
the  parish  aforesaid  must  relate  to  the  last-men- 
tioned parish,  and  that  the  indictment  was  there- 
fore good ;  and  the  jury  having  found  the  prisoners 
guilty,  judgment  of  death  was  recorded  against 
them. 

Follett  and  Bere  for  the  prosecutor. 
Rogers  for  the  defendant  RicJiards. 


Lord  Coke  (1  Inst.  20  6.)  draws  a  distinction  between  the 
words  "  iflfem"  and  *'pradictus"  saying  that  the  word  "  idem'* 
always  refers  to  the  last  antecedent,  and  implying  (it  would  seem) 
that  the  word  **  pradictus"  does  not  necessarily  refer  to  the 
last  antecedent.  In  Morgan's  case,  however,  (Cro.  Eliz.  100.)  he 
argued  (and  the  Court  seems  to  have  agreed  with  him)  that  the 
word  pmdicitu  has  reference  to  the  last  antecedent.  The  general 
rule  would  seem  to  be,  that  the  relative  word  shall  have  re- 
ference to  the  next  preceding  antecedent,  unless  the  intent 
upon  the  whole  deed  appear  to  require  a  different  construction. 
Com.  Dig.  tit.  Parols,  (A.)  H.  See  also  R.  v.  The  Inhabitants 
qf  Countesthorpe  (2  B.  &  Adol.  487.). 

jR.  V.  Voke,  Russ.  &  Ry.  C.  C.  R.  33. 
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LANCASTER. 
Coram  Patteson,  J. 


REX  V.   BYKERDIKE.  Lancaster, 

March  13. 

First  count  of  the  indictment  charged,  that  R.  An  indictment 
Bifkerdike,  with  divers  others,  &c.  did  conspire,  ing^&c'«^ 
combine,  confederate,  and  agree  unlawfully  to  in-  prevent  the 
timidate,  prejudice,' and  oppress  one  John  Garforth  j.  g.  from 
in  his  trade  and  occupation,  as  agent  for  a  certain  ^^o"rk"&c.^' b 
colliery,  to  wit,  &c.  and  to  prevent  tJie  workmen  of  supported  by 

i.i_         •  ^    T  r^    n  a'       •        A.  i*j.L         "J   evidence  of  a 

the  said  J.  G.  from  continuing  to  work  m  the  said  conspiracy  to 

colliery,  prevent  any 

*^  from  continu- 

Second  count  laid  a  conspiracy  to  oppress  and  ing,  &c. 
injure  Joseph  Jones  and  others,  partners  in  a  certain  atiiTwoTk- 
colliery,  to  wit,  &c. ;  and  to  prevent  the  workmen  ™en  for  the 
in  the  employ  of  the  said  J.  J.  and   others,  his  dictating  to 
partners,   from   continuing  to  work  at  the  said  ™^if"en^ey 
colliery,  and  compel  the  said  /.  /•  and  others,  his  shall  employ, 

,       ,.     1  ,,  .  ,  1  •      ^1     •     is  indictable. 

partners,  to  discharge  the  said  workmen  in  their 
employ. 

Jones  was  an^  owner  of  the  Fairbottom  colliery, 
Garforth  was  agent  for  the  colliery.     Seven  col- 
liers had  been  summoned  before  a  magistrate  by 
Garforth  for  refusing  to  work.     It  appeared  that 
this  was  done  at  their  own  request,  as  they  were 
afraid  to  work  except  under  the  appearance  of 
being  compelled  to  do  so.     The  body  of  the  other 
men  met,  having  taken  certain  oaths,  and  agreed 
upon  a  letter  addressed  to  Garforth^  to  the  effect, 
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18S2.       that  all  workmen   in   GarfortKs    employ  would 

Rj^        "  strike  in  fourteen  days,  unless  the  seven  men 

„     ^'         were  discharged  from  the  colliery/'     The  letter 

OYKERDIKE 

concluded,  **  By  order  of  the  board  of  directors 
for  the  body  of  coal  miners.  Fairbottom  Col- 
liery/' 

Dr.  Browne,  for  the  defendant,  argued  that  the 
indictment  must  be  understood  as  charging  a  con- 
spiracy to  procure  all  the  workmen  to  be  dis- 
charged, which  clearly  was  not  supported  by  the 
facts.  And  that  as  to  the  earlier  part  of  the  indict- 
ment, the  workmen  were  clearly  justified  in  com- 
bining among  themselves  not  to  work  since  the  late 
act  6  G.  4.  c.  120. 

Brandt  and  Townshend^  for  the  prosecution, 
cited  R.  V.  Fergusson  and  Edge,  2  Stark.  N.  P.  489. 
and  jB.  v.  Horne,  Cowp.  680.,  shewing  that  an 
allegation  as  to  "  the  workmen,'*  was  supported  by 
proof  as  to  some  of  the  workmen.  And,  as  to  the 
statute,  they  argued  that  it  did  not  protect  a  com- 
bination for  such  a  purpose  as  this,  but  only  for 
obtaining  higher  wages,  regulating  time,  &c. 

Patteson  J.  told  the  jury,  that  a  conspiracy  to 
procure  the  discharge  of  any  of  the  workmen  would 
support  the  indictment,  which  did  not  necessarily 
lay  the  intent  as  to  all  the  workmen :  and,  if  it 
did,  that  it  was  still  a  question  whether  the  facts 
would  not  have  proved  it  as  to  all.  Further,  that  the 
statute  never  meant  to  empower  workmen  to  meet 
and  combine  for  the  purpose  of  dictating  to  the 
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master  whom  he  should  employ;   and  that  this       1832. 
compulsion  was  clearly  illegal.  ^^ 

The  defendant  was  convicted.  ^' 

Btkbrdike. 

Brandt  and  Townshend  for  the  prosecution. 
Dr.  Browne  for  the  defendant 
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1832. 

^i^^^^^^  BAUGH  V.  CRADOCKE. 

May  14. 

Where  two     This  was  an  Hctioii  by  the  indorsee  against  the 
ES£  haveline  acceptor  of  a  bill  of  exchange  for  60/. 
attorney,  a  The  defence  was,  that  the  bill  was  given  for  the 

tion  byoneto  accommodation  of  Sfiepherdf  the  drawer,  as  a  s6cu- 
himinhis       j-jj-y  fQj.  another  debt  due  from  Shepherd  to  the 

common  •'  ,  -* 

capacity  is  plaintiff,  for  which  he  had  a  cognovit  for  142/. 
but  mlyfe^'  payable  20/.  a  month,  and  that  it  was  agreed  that 
used  by  the     the  first  three  payments  under  the  cognovit  should 

be  taken  as  payment  of  the  bill ;  and  that  these 
had  been  paid.  Baugh,  the  plaintiff,  had  sued 
Sfiepherd  for  the  original  debt,  and  when  the  cog' 
novit  was  given,  Binns,  the  attorney  of  Shepherd^ 
became  also  the  attorney  for  the  plaintiff  Baugh 
in  that  action,  and  had  the  management  of  his 
papers  therein. 
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A  letter  was  put  in  by  the  defendant  from  18S2. 
Baiigh  to  Binns  on  the  subject  of  one  of  the  baooh 
instahnents,  in  which  he  pressed  him  as  his  at-    ^    ^' 

n     ,         .  1  1  CbADOCKE. 

torney  to  get  payment  of  the  instalments,  and  com- 
plained of  his  backwardness  from  being  also  Shep- 
hercPs  attorney ;  and  the  letter  contained  an  offer 
alluding  to  the  mode  of  payment  of  the  bill. 

Moody^  for  the  plaintiff,  objected  to  this  letter 
being  read,  inasmuch  it  was  written  to  Binns  in 
the  character  of  attorney,  and  was  therefore  a 
privileged  communication. 

Sir  J.  Scarleitj  contra.  The  letter  contains  an 
.offer  to  be  made  to  Shepherd^  and  therefore  was 
intended  to  be  used,  and  might  be  used  for  him. 

Patteson  X  Yes.  It  is  not  a  comtnunication 
to  him  in  the  single  character  of  plaintiff's  at- 
torney ;  I  cannot  shut  it  out  from  the  other  party. 

Verdict  for  the  defendant. 

Moody  for  the  plaintiff. 

Sir  J.  Scarlett  and  White  for  the  defendant. 
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18S2. 


^MaTi7^  RUDDICK  t;.  SIMMONS. 

iSfiJriWe'k  This  was  an  undefended  cause,  and  the  plaintiff 
support  of  an  having  obtained  a  verdict,  Sewel  applied  for  im- 
immediate  mediate  execution,  and  stated  that  the  defendant 
undSl^W.4.  ^^  making  away  with  his  property  in  order  to 
c  7. 8.  s.         defeat  his  creditors. 

Batlet  B.  desired  him  to  produce  an  affidavit 
of  the  facts. 

It  was  suggested  from  the  bar,  that  Lord  Lynd- 
hurst  had  refused  to  receive  affidavits  under  the 
statute  in  a  case  reported,  (a) 

Batley  B.  I  think  there  may  be  cases  in  which 
justice  may  require  them. 

Sewel  accordingly  produced  an  affidavit  of  the 
facts,  and  his  Lordship  ordered  execution  in  seven 
days. 

Sewel  for  the  plaintiff. 


(a)  Supr^,  Gervas  v.  Burtchleyf  150. 
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ADJOURNED  SITTINGS  AT  WESTMINSTER. 

1832. 

HARRISON  V.  HALL.  w»««„„. 

June  SO. 

Assumpsit  for  work  and  labour,  goods  sold  and  An  express 
delivered,  money  lent,  and  the  usual  counts.  EusSmd^o" 

The  action  was  brought  to  recover  some  small  pay  a  debt 
sums  for  work  done,  and  for  goods  sold  to  the  hu  wife,ftJ 
defendant's  wife.     The  wife  was  living  apart  from  w*'**^*' *'e  is 

^     *  not  otherwise 

the  defendant,  with  his  consent,  upon  some  allow-  liable,  is  bind- 
ance,  but  it  was  doubtful  on  the  evidence  to  what  *"^' 
amount;  and  it  was  clearly  proved  that  the  de- 
fendant had  repeatedly  cautioned  the  plaintiff  not 
to  trust  his  wife;  but  there  was  some  evidence 
that  the  defendant,  upon  application  for  payment, 
had  promised  to  pay  the  debt. 

Lord  Tenterden  C.  J.  in  summing  up  said,  that 
there  were  two  questions  for  their  consideration ; 
first,  Was  the  allowance  sufficient  for  the  main- 
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1832.  tenance  of  the  wife  ?  If  so,  the  defendant  was  not 
liable,  although  the  things  supplied  were  clearly 
suitable  to  the  wife's  condition,  unless  the  husband 
had  afterwards  expressly  promised  to  pay.  If  they 
were  of  opinion  that  after  the  supply,  he  had  taken 
the  debt  on  himself,  and  promised  to  pay  it,  the 
plaintiff  was  entitled  to  a  verdict,  even  if  the  allow- 
ance was  sufficient. 

Verdict  for  plaintiff,  9/.  (fl^) 

Denmarif  Attorney-General,  and  Comyn  for  the 
plaintiff. 

Piatt  for  the  defendant. 


(a)  Thi^  case  ranges  itself  amongst  those  where  the  difficulty 
occurs,  of  supporting  an  express  promise  by  a  sufficient  con- 
sideration. The  husband  and  wife  were  living  apart, —it  is 
assumed  that  the  latter  had  a  sufficient  maintenance  from  the 
husband ;  and  it  is  allowed  on  all  hands,  that  under  such  cir- 
cumstances he  is  not  liable  by  law  to  pay  for  goods  supplied 
to  the  wife.  It  is  not  easy  to  see  why  an  express  promise  to 
pay  for  them  should  not,  under  such  circumstances,  be  treated 
as  nudum  pactum  ?  (see  Arden  and  Others  v.  Tuchery  infra^  191.) 
Nor  is  the  difficulty  solved  by  alleging  a  moral  obligation  on 
the  husband  to  pay ;  for  it  is  not  clear  that  a  husband  can  be 
considered,  even  morally,  answerable  for  the  debts  of  his  wife, 
contracted  by  her  under  the  circumstances  stated  in  the  prin- 
cipal case. 

There  is  another  mode  of  proving  the  husband's  liability,  that 
is,  by  saying  that  his  subsequent  promise  may  be  considered 
almost  conclusive  evidence  against  him,  to  shew  that  the  main- 
tenance was  not  sufficient;  that  sufficiency  depending  partly 
upon  the  extent  of  the  husband's  property,  and  upon  other  cir- 
cumstances which  lie  very  much  within  his  own  knowledge.  It 
is  in  this  way  that  Lord  EUenborough  appears  to  have  put  the 
case  in  Hombuckle  v.  Hornburyy  2  Stark.  Rep.  177.,  where  that 
learned  Judge  directed  the  jury  substantially  to  the  same  effisct 
as  Lord  Tenterden  did  in  the  principal  case. 
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18S2. 


.  BECKFORD  v,  CRUTWELL.  w»nm««.. 

June  21. 

This  was  an  action  of  assumpsit  to  recover  da-  An  averment 

mages  for  the  loss  of  a  parcel  alleged  to  have  been  J^o^^j^^'^j, 

received  by  the  defendant  to  be  carried  from  Lon-  from  London 

don  to  Bath.     The  contract  being  alleged  to  be  supnorted'by 

\  madedt  Westminster.  evidence  of  a 

contract  to 

The  parcel  was  delivered  and  booked  at  the  carrjfrom 
defendant's  office,  IVhite  Horse  Cellar,  Piccadilly.    ^ Ch:  L^n- 

don  must  be    • 

Campbell  submitted  that  the  plaintiff  must  be  enlarged  and 
nonsuited,  on  the  ground  of  a  variance  in  the  ESitl^sMi. 
contract  proved,  and  that  alleged :  —  that  Picca- 
ditty  was  in  Middlesex,  not  London,  and  he  cited 
Tucker  v.  Crackle,  2  Star.  385. 

Lord  Tenterden.  I  think  the  term  London 
must  be  understood  in  its  enlarged  sense,  and  in- 
cludes Westminster. 


REX  t.  HOWARD.  Wg«nKm., 

Jttne28, 

Indictment  for  peijury  committed  in  an  affidavit  An  affidavit 
made  in  the  Court  of  K.B.,  on  a  taxation  of  costs.  ^^,1'*^'' 
The  indictment  set  out  the  affidavit  of  J.  Garth,  before  a  public 

commissioner, 
is  admissible  without  proof  of  the  ^commission;  proof  of  the  commissioner's  acting  ai 
tnch  is  sufficient. 

VOL.  II.  O 
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18S2.  ^  to  which  that  of  the  defendant,  on  which  peijury 
was  assigned,  was  an  answer. 

To  prove  this  a  paper,  purporting  to  be  the 
affidavit  of  /.  Garth,  made  before  Chell,  a  commis- 
sioner, &c.,  was  offered. 

It  was  proved  that  Chell  acted  as  special  com* 
missioner  for  taking  the  affidavits  of  parties  in 
prison,  or  unable  from  sickness  to  attend  before  a 
Judge. 

The  handwritings  of  Chell  and  Garth  were 
proved. 

It  was  objected  by  Scarlett  that  the  affidavit  was 
not  admissible  without  showing  the  commission 
under  which  it  was  taken.  Before  the  statute 
23  G.  2.  c.  11.  s.  1.,  in  indictments  for  perjury  it 
was  necessary  to  allege  the  jurisdiction.  .This 
was  a  mere  collateral  proceeding,  and  the  statute 
did  not  apply. 

Campbell.  It  is  not  necessary  to  prove  the  com- 
mission any  more  than  it  is  necessary  to  prove  the 
commission  of  Judge  of  Assize  in  Nisi  Prius. 
Public  officers  must  be  taken  to  have  authority  to 
execute  their  offices. 

Patteson  J.  I  do  not  understand  Mr.  Campbell 
to  put  his  answer  upon  the  statute,  but  upon  the 
general  principle  that  a  person  acting  as  public 
officer  must  be  taken  to  have  authority  as  such, 
and  I  think  a  commissioner  for  taking  affidavits 
comes  within  that  principle,  and,  therefore,  that  it 
is  not  necessary  to  prove  his  authority.  I  must 
therefore  take  it  that  somebody  swore  this  affidavit 
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before  him.     Then  as  to  this  person  being  J.       1832. 
Garths  that  is  proved  by  his  handwriting.  ^' 

The  defendant  was  acquitted.     „  «'• 

Howard.  ; 

Campbell  and  Flait  for  the  Plaintiff. 
Sir  J.  Scarlett  for  the  defendant. 


ADJOURNED  SITTINGS  IN  LONDON. 


7  G.  4.  c.  57. 


CORBOULD,  Assignee  of  WARD,  an  Insolvent   Guildhall, 
Debtor,  V.  BROADHURST.  ^«*'»- 

Trover  for  goods  of  the  insolvent.  A  transfer 

The  evidence  for  the  plaintiff  showed  that  Ward,  debtor  under 
who  was  a  higler  in  coals,  being  in  insolvent  cir-  appfehcnaon 
cumstances,  transferred  his  horse  and  cart  to  the  de-  not  fraudulent 
fendant,  who  was  his  creditor,  within  three  months  ^J^ry^ 
before  the  commencement  of  his  imprisonment,  under  (the 

InsoWent 

For  the  defendant  it  was  proved  that  the  insolvent.  Debtors*  Act) 
being  in  his  debt,  he  applied  to  him  for  payment,  J^^^* 
personally  and  by  an  agent,  several  times,  and 
threatened  to  arrest  him,  and  to  take  his  horse 
and  cart,  if  he  did  not  pay.  Upon  these  facts  it 
was  contended  for  the  plaintiff,  that  the  trans- 
fer was  a  voluntary  one  within  the  meaning  of 
Stat  7  G.  4.  c.  57.  s.  32. ;  that  the  word  "  volun-- 
tariiy*  was,  for  the  first  time,  used  in  that  section 
as  forming  a  part  of  the  description  of  the  trans- 
actions inhibited  by  the  legislature,  and  that  the 
assignees  of  an  insolvent  debtor  were  entitled  to 
set  aside  all  transfers  like  the  present,  though 
made  under  apprehension  of  an  arrest,  as  being 

o  3 
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18S2.       voluntary  within  the  nreaning  of  that  statute,  the 

CoE»ouu)     obvious  intent  of  which  was  to  vest  an  equal  in- 

^'         terest  Cas  amonc^st  themselves)  in  all  the  creditors 

B«>^Hu«T.  ^^  ^^  \^,^i^^^i  for  three  months  before  the  com- 

mencement  of  his  imprisonment 

Lord  Tenterden  C.  J.  Adverting  to  the  con- 
struction which  has  prevailed  in  cases  of  bank- 
ruptcy (flf),  where  the  importunity  of  a  creditor  has 
prevented  transactions  from  amounting  to  a  fraud- 
ulent preference,  I  am  of  opinion  that  the  legis- 
lature must  be  understood  to  have  used  the  word 
**  voluntarily**  here  with  the  same  intention.  As 
it  is  admitted  that  the  evidence  shows  the  transfer 
was  made  under  apprehension  of  arrest,  I  think  the 
plaintiff  must  be  called. 

Plaintiff  nonsuited. 

Denman,  Attorney-General,  and  TFhite  for  the 
plaintiff. 

Gurnet/  and  Herbert  Jones  for  the  defendant. 


(a)  Thomson  v.  Freeman^  1  D.  &  R.  155.  Hartshorn  t. 
Sloddeny  2  Bos.  &  Pul.  582.  Baileys.  Ballard,  1  Cainpb.41& 
Crosby  t.  Crouch^  2  Campb.  166.  11  East,  256.  S.C. 
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ARDEN  and  Two  Others  w.  TUCKER.  Ooildiuu, 

July  7. 

Assumpsit  to  recover  the  amount  of  an  attorney's  Where  scTcral 
bill,  for  business  done  in  the  Palace  Court  attorneys 

Evidence  was  given  that  the  three  plaintiffs  were  ner»hip,  but 
in  partnership  together  as  attorneys  ;  that  a  bill  of  only  haf  b^n 
costs,  signed  by  all  three  plaintiffs,  had  been  de-  ^m'tted  on 
livered  to  the  defendant ;  that  a  difference  arising  the  Palace 
between  the  parties,  the  plaintiffs  had  made  an  S^t  an  action 
offer  to  take  20/.  in  full,  whereupon  the  defendant  co«»w  not  be 
said  he  would  pay  15/.,  which  the  plaintiff  refused  ^uhe  part- 
to  accept  °*"  ^"^  ^4"- 

*  ne«f  done  m 

For  the  defendant  it  was  proved,  that  only  one  that  Court; 
of  the  plaintiffs  (viz.  Arden)  was  an  admitted  at-  h^  b^^* 
tomey  of  the  Palace  Court:  the  other  two  plaintiff!^  exprewpro- 

mise  to  pay 

not  being  admitted  on  the  rolls  of  the  Court  Arden  them. 
alone  was  named  in  the  warrant  to  prosecute,  and 
the  rule  of  the  Palace  Court  for  taxing  the  bill  of 
costs,  ordered  the  bill  of  costs  "  oi  Mr.  Arden'*  to 
be  referred  for  taxation. 

Campbell,  for  the  defendant,  submitted  tha(^ 
under  these  circumstances,  the  present  action 
could  not  be  supported,  and  he  cited  Brandon  and 
Another  v.  Hubbard  (a)  ;  he  relied  also  upon  Col^ 
Urn  V.  Godefroy(J>)j  as  an  authority  to  show  that 
the  defendant,  being  under  no  legal  liability  to  the 
joint  plaintiffs,  the  promise  which  he  had  made  to 


(a)  4  B.  M.  S67.  (i)  1 B.  &  Ado).  9^0. 


^    o 


igs 


1883. 


Abden  and 
Otheu  ' 

V, 
•TUCKBB. 
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pay  them  was  nudum  pactum,  and  did  not  alter 
his  situation. 

Sir  J.  Scarlett 9  contra^  endeavoured  to  distin- 
guish the  present  case  from  Brandon  v.  Hubbard, 
urging  that,  in  that  case,  the  plaintiff  ^ran^on  had 
been  employed,  not  as  an  attorney,  but  as  a  re- 
plevin  clerk  to  the  sheriff,  and  that,  in  the  business 
of  a  replevin  clerk,  there  was  no  pretence  for  say- 
ing there  was  any  partnership  between  Brandon 
and  the  other  plaintiff.  As  to  the  superior  courts, 
it  is  true  that  statutes  have  been  passed  expressly 
prohibiting  an  unadmitted  person  from  practising 
under  the  name  of  an  attorney  admitted  on  the 
rolls ;  but  there  is  no  such  statute  as  to  this  Court 
He  also  submitted,  that,  at  all  events,  the  plaintiffi 
were  entitled  to  a  verdict  for  the  sum  which  the 
defendant  had  expressly  offered  to  pay. 

Lord  Tenterden  C.  J.  was  clearly  of  opinion 
that  the  plaintiffs  could  not  recover,  and  directed  a 

Nonsuit 


PraeHcc, 

Where  a  de- 
fendant relies 
upon  a  legal 
ODJection,  and 
calls  evi- 
dence to  sup- 
port it,  the 
plaintiff's 
counsel  hav- 
ing answered 
the  objection^ 
the  defendant 
u  entitled  to 
be  heard  on 
the  law  in 
reply. 


In  this  case  a  question  arose  as  to  the  defend- 
ant's right  to  reply. 

Campbell,  for  the  defendant,  opened  for  a  non- 
suit, citing  the  cases  above  mentioned,  and  then 
called  witnesses  to  establish  the  facts. 

.  Sir  J.  Scarlett  thereupon  replied,  contending 
(as  before  mentioned)  that  the  plaintiff  was  entitled 
to  a  verdict ;  and  upon  CampbelT^  rising  to  answer 
the  arguments  of  Sir  /.  Scarlett,  the  Jatter  insisted 
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that  he  was  entitled  to  the  last  word,  and  thot,  as 
he  had  called  no  evidence  in  reply,  the  defendant's 
counsel  could  not  again  be  heard. 

Lord  Tenterden  ruled  that  the  defendant, 
having  raised  the  objection,  which  was  one  of  law, 
and  the  plaintiff  having  answered  that  objection, 
the  defendant's  counsel  was  entitled  to  be  heard, 
upon  the  matter  of  law,  in  reply. 

Sir  J.  Scarlett,  Piatt,  and  fVhite  for  the  plaintiffi. 
Campbell  and  Lloj/d  for  the  defendant 
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1832. 


A&DEN  and 
Others 

V, 

Tucker. 


WHITWORTH  ».  SMITH,  SHEW,  BAYN-    Goildhau, 


HAM,  FOSTER  and  Others. 


July:. 


Action  on  the  case.    The  declaration  contained  TVoverinot 
counts  for  an  excessive  distress,  —  tor  distraining  for  goods 
for  more  rent  than  was  due,  —  for  selling  without  JJ^Jfg^^ 
an  appraisement,  —  for  not  leaving  the  overplus  excewivein 
in  the  hands  of  the  sheriff  or  constable,  —  and  also  In^iSSineer 
a  count  in  trover.  receiving  for 

T^   n      1  "'^  purpose  of 

The  plaintiff  was  tenant  to  the  Defendant  Bayn-  sale  from  the 
ham,  of  apartments  in  a  house  at  28/.  per  annum,  ^JJ^HT' 
payable  quarterly.     It  appeared  by  the  evidence,  »^^  who 
that  at  Christmas  1831,  8/.  8^.  was  due  from  the  is notMsw- 
plaintiff  for  a  balance  of  rent ;  and  in  February  SSXC^"*' 
following,  Baynham,  with  Smith  and  Shew,  seized  while  Uie 
goods,  amounting  in  value  to  219/.  or  thereabouts.  5Sh  hJJfhe 

had  notice 
that  the  distress  was  illegal,  and  refused  to  deHyer  them  to  the  owner. 

O  4 
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1832.       Strulh  was  a  broker,  and  SJiew  an  auctioneer  and 
WHiTwoaTK   appraiser.    There  was  proof  of  a  notice  of  the  dis- 
^'^  tress  having  been  given ;  but  the  goods  were  placed 

Otu£E8.  by  the  defendants,  Baynham,  Smith  and  Sheu\  in  a 
room  in  the  house  and  locked  up,  and  three  days 
after  the  distress,  were  removed  to  the  premises  of 
the  4efendant  Foster  (an  auctioneer)  for  sale  ;  and 
he  advertised  them  for  sale  in  his  printed  catalogue. 
Notice  was  given  to  Foster  by  the  plaintiff,  that  the 
distress  was  illegal,  and  a  demand  was  made  of  the 
goods,  when  he  refused  to  deliver  them ;  it  ap- 
peared, however,  that  he  did  not  proceed  to  a  sale, 
but  they  were  afterwards  taken  away  and  sold  with 
the  res(^  by  the  person  who  had  originally  left  them 
at  Foster^s. 

Barstow,  for  the  defendant  Foster,  submitted 
that  there  was  no  evidence  to  affect  him  with  any 
of  the  misconduct  chargeable  upon  the  original 
seizure,  or  subsequent  sale ;  he  could  not,  therefore, 
be  subject  to  a  verdict  on  any  of  the  special 
counts.  And  as  the  distress  was  a  valid  distress 
at  common  law,  there  being  a  tenancy  and  rent 
due,  trover  would  not  lie  for  the  goods,  although 
the  distress  were  excessive.  The  want  of  notice 
of  the  distress  did  not  invalidate  the  distress  at 
common  law,  and  even  by  statute  notice  is  only 
required  where  the  distrainor  proceeds  to  sale ; 
and  Wallace  v.  King,  1  H.  Black.  13.,  was  cited. 

Dodd  for  the  plaintiff.  Wallace  v.  King  merely 
decided,  that  since  the  statute,  trover  would  not 
lie  for  an  irregular  distress.  The  nineteenth  section 
of  the  statute  11 G.  2.  solely  applies  to  irregularities 


AFTER  TRINITY  TERM,  2W.IV.  195 

I  distraining,  and  does  not  affect  the  case  of  an       18S2. 
ccessive   distress;    the  statute  applies   in  terms  Whitwobth 
nly  to  cases  where  "rent  is  justly  due;"  here,    §    *''    j 
le  rent  distrained  for  was  not  due,  the  rent  in      Otuebs. 
rrear  being  only  eight  guineas,  while  the  value  of 
le  goods  seized  was  2191.    Foster  could  have  no 
etter  title  to  detain  these  goods  when  demanded 
r  him,  than  the  other  defendants  from  whom  he 
!ceived  them ;  and  they  could  not  acquire  any 
ght  by  a  distress  illegal  by  reason  of  the  excess. 

Lord  Tenterden  C.  J.  In  the  absence  of  any 
xpress  authority,  I  think  trover  does  not  lie  for 
le  goods,  there  having  been  some  rent  due  when 
16  distress  was  made,  though  the  distress  was  ex- 
essive.  A  distinction  is  attempted  to  be  drawn 
etween  this  case  and  Wallace  v.  King^  on  the 
round  that  there  the  whole  of  the  rent  distrained 
3T  was  actually  due.     There  certainly  is  that  dis-  • 

inction,  but  I  think  the  words  of  the  stat.  11  G.  2. 
re  satisfied,  if  any  rent  is  due  at  the  time  of  the 
eizure.  1  shall  therefore  direct  the  jury  to  acquit 
Foster. 

Verdict  for  defendant  Foster  accordingly, 

and  for  the  plaintiff  against  the  other 

defendants,  damages  219/. 

Dodd  for  the  plaintiff. 

Barstow  for  the  defendant  Foster. 

Piatt  and  Ball  for  the  other  defendants. 
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Guildhall,  ELTON  V.   LARKINS. 

July  12. 

An  agreement  AcTiON  on  a  policy  of  insurance. 

ney?*ti>*^it       "^^is  was  a  second  trial,  the  plaintiff  having,  on 

on  the  trial  of  a  former  occasion,  obtained  a  verdict  which  was 

n  cause  the 

execution  of    sct  aside  by  the  Court.     At  the  former  trial,  the 
h^cSk^oTon  P^'^^y  was  admitted  by  the  attorneys  in  the  foUow- 

every  trial  of    ing  form  :  — 

though  not  "  It  is   agreed  to  admit  on  the  trial  of  this 

the  firef  triai'^  cause,  the  execution  of  the  policy,"  &c. 

On  the  present  occasion,  the  plaintiffs  relied  on 
this  admission  as  proof  of  the  policy.  This  was 
objected  to  by  Spankie  Serjt.  for  the  defendant, 
who  contended  that  the  admission  was  for  the 
purpose  of  the  former  trial  only ;  admissions  being 
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often  made  contrary  to  the  fact  to  raise  a  point 
of  law. 

Wilde  Serjt.  and  Maule.  It  is  an  admission  by 
the  party  binding  him  on  all  occasions ;  admissions 
before  arbitrators  are  often  given  in  evidence.  In 
Van  Wart  v.  WooUey^  R.  &  M.  5.,  a  special  case 
agreed  on  by  counsel  on  a  former  trial  was  ad- 
mitted as  evidence  of  the  facts  of  the  case. 
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TiNDAL  C.  J.  I  think  the  expression,  "it  is 
agreed  to  admit  on  the  trial,"  applies  to  every 
trial  which  may  take  place  by  direction  of  the 
Court,  but  I  will  save  the  point. 

Verdict  for  the  plaintiff. 

Wilde  Seijt.  and  Maule  for  the  plaintiff. 
Spankie  Seijt.  and  BamewaU  for  the  defendant. 


RIDLEY  and  Others,  Assignees  of  WHITE,      Guildhall, 

V.  G YDE.  ^"^^  '^' 


Trover. 

■ 

A  witness  who  had  been  examined  before  the 
commissioners  in  the  bankruptcy,  was  asked  in 
cross-examination  whether  he  had  mentioned  a 
fact,  now  stated  by  him,  before  the  commissioners. 

This  was  objected  to  by  Wilde  Serjt.  for  the 
plaintifls,  on  the  ground  of  the  examination  being 


A  witness  on 
cross-examin- 
ation may 
admit  not 
having  men- 
tioned a  fact 
on  a  former 
examination, 
though  that 
exammation  is 
in  writing,  and 
not  produced. 
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18S2.  in  writing,  and  that  it  ought  to  be  put  into  the 

Ridley  and  witness*s  hand  In  the  first  place,  or  proved  by  the 

Others  opposite  side  as  their  case. 


Gyde. 


TiNDAL  C.J.  The  object  is  to  show  he  did 
not  mention  tiie  fact.  He  may  admit  that  if  he 
chooses.  It  is  his  own  business ;  and  if  he  does 
not  ask  for  the  examination  to  refresh  his  memory, 
he  may  answer  without  it  if  lie  chooses. 

Verdict  for  the  plaintiffi. 

Wilde  Serjt  and  Cresswell  for  the  plaintiffs. 
Jones  Seijt.  and  Talfourd  for  the  defendant. 


SUMMER  CIRCUIT,  3  W.  IV. 


EXETER. 
Coram  Taunton  J. 


Awguns.  BLAKE  V.  PILFOLD. 

A  letter  writ-  Case  for  a  libel  on  the  plaintiff  in  'his  situation 
vateiiuilindiiia  of  guard  of  the  Exeter  mail,  by  reason  of  the 
toapubiw^  pul)lication  of  which  he  was  dismissed  from  that 
pi.<iDinirof  the  Situation.  Pleas,  not  guilty,  and  a  justification 
r^  undi  alleging  the  truth  of  the  libel. 

him,  is  not 

privil^ed  fram  disclosure  ns  an  official  communication. 

But  if  made  bonH  fide  and  without  malice,  such  communicatioo  if  not  actionable  aa 
libellous,  though  some  of  the  charges  may  Dot  be  true. 
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The  libel  complained  of,  was  a  letter  written  and       18S2. 
directed  to  Sir  Francis  Freelingy  chief  secretary  to      blam 
His  Majesty's  postmaster-general,  by  the  defend-         «»• 
ant,  complaining  of  some  misconduct  of  the  plain- 
tiff towards  the  defendant's  wife  in  a  journey  by 
the  mail.    The  defendant  was  unconnected  with 
the  post-office. 

On  the  handwriting  of  the  letter  being  proved, 
FoUett  proposed  to  have  it  read.  This  was  ob- 
jected to  by  Coleridge  for  the  defendant,  on  the 
ground  that  it  was  a  privileged  communication 
made  to  a  public  officer,  and  that  such  public 
officer  ought  not  to  be  allowed  to  produce  it ;  and 
he  cited  Home  v.  Beniinck,  2  B.  &  B.  130.;  fVt/att 
V.  Gore,  Holt,  299.,  1  Starkie  Evid.  106. 

Taunton  J.  I  am  clearly  of  opinion  that  this 
case  does  not  fall  within  those  cited.  They  are 
all  cases  of  communications  made  by  and  between 
ministers  and  officers  of  the  government,  and  in 
the  course  of  tlie  discharge  of  a  public  duty  by 
the  person  making  the  communication.  Here  the 
letter  is  written  by  a  private  individual,  having  no 
public  duty  in  writing  it.  If  this  were  held  within 
the  privilege,  any  person  might  make  the  most 
malicious  and  most  unfounded  complaints  with 
impunity,  provided  he  took  care  to  direct  his 
letter  to  a  public  officer. 

The  letter  was  then  read,  and  evidence  was 
given  by  the  defendant  to  prove  the  plea  of  justi- 
fication. 

In  summing  up,  Taunton  J.,  after  going  over 
the  evideQce»  and  observing  that  there  was  no  evi- 
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dence  to  support  the  special  pleas,  except  those 
which  were  confined  to  the  charge  of  drunken- 
ness, and  that  upon  that  point  the  evidence  was 
contradictory,  said.  You  must  consider  the  evi- 
dence offered  by  the  defendant  with  reference  to 
the  issue  raised  on  the  plea  of  not  guilty.  Gene- 
rally, where  one  man  publishes  libellous  matter  of 
another,  the  law  will  presume  malice  in  the  writer, 
and  the  plaintiff  will  be  enabled  to  recover,  without 
giving  any  proof  of  a  malicious  motive  in  the  de- 
fendant. But  there  are  certain  cases  in  which 
communications  are  (what  the  law  terms)  privi- 
leged, and  where  the  occasion  on  which  the  com- 
munication is  made  rebuts  the  inference  of  malice. 

* 

In  such  a  case  a  plaintiff  cannot  support  an  action 
for  the  publication  of  the  matters  so  communi- 
cated, without  giving  evidence  from  which  a  jury 
may  come  to  the  conclusion  that  the  defendant 
was  actuated  by  malicious  motives.  I  allude  to 
the  occasions  where  a  man,  on  being  applied  to, 
gives  a  character  of  a  servant,  or  where  he  gives 
confidential  advice,  or  where  the  occasion  of  the 
communication  is  such  as  prima  facie  affords  an 
excuse  for  making  it  In  all  these  cases  a  plaintiff 
must  give  evidence  of  express  malice.  And  I  am 
of  opinion  that,  in  contemplation  of  law,  the  pre- 
sent is  an  occasion  in  which  the  letter  would  be 
excusable  if  the  defendant  was  actuated  by  no 
malicious  motive.  This  communication,  then,  if 
founded  on  facts  stated  by  Mrs.  P.  to  her  hus- 
band, and  made  in  good  faith,  with  a  belief  of  its 
truth, — not  an  idle  or  groundless  belief,  but  one  for 
which  there  was  reasonable  and  probable  cause, — 
would  be  justifiable,  although  it  might  ultimately 
turn  out  that  some  of  the  facts  were  not  strictly 


SUMMER  ASSIZES,  8  W.  IV.  201 

true.     But  if  the  letter  was  written  by  the  defend-       1832. 
ant  without  a  reasonable  and  probable  cause, —       blake 
without  proper  caution,  and  a  well-founded  belief     ^  ^' 
of  the  facts  communicated, — or  if  the  statement 
be  overcharged  and  exaggerated,  or  the  facts  dis- 
torted, —  these  circumstances  would  be  indications 
of  malice,  and  would  render  the  action  maintain- 
able. 

If,  then,  (applying  the  law  as  I  have  stated  it 
to  the  facts  of  the  case)  you  think  the  letter  sent 
to  Sir  F.  Freeling  by  the  defendant  was  a  bond 
fide  and  fair  communication,  you  will  find  your 
verdict  for  the  defendant;  otherwise  for  the 
plaintiff. 

Verdict  for  the  defendant. 

FoUett  and  Bvit  for  the  plaintiff. 

CoUridgt  Seijt.  and  Jeremy  for  the  defendant 


EXETER. 
Coram  Patteson  J. 


COOK  XK  HEARN.  E^feMn, 

August  4» 

ylssuMPstT  by  landlord  against  tenant  for  the  non-  The  attorney 
repair  of  the  premises  rented.  pTsite^pa?ty 

It  came  out,  on  cross-examination  of  the  plain-  ^kej^hether 
tiflF*s  witnesses,  that  the  defendant  held  under  a  he  has  with 
written  agreement  It  was  objected  that  the  agree-  court  relating 

to  the  cause, 
with  a  view  to  give  secondary  evidence  of  the  rule,  no  notice  to  produce  or  tubpttna 
dweci  kcum  having  beea  served.    It  is  too  late  at  the  trial  to  serve  such  notice. 


S02  CASES  AT  NISI  PRIUS. 

1882.  ment  should  be  produced :  in  order  to  get  over  the 
Cook  objection,  Bompas  Serjt,  for  the  plaintiff,  attempted 
^'  to  show  that  the  defendant  had  paid  money  into 
Court.  For  this  purpose  he  called  the  defendant's 
attorney,  and  asked  him  if  he  had  not  in  court  the 
rule  for  payment  of  money  into  Court  This  was. 
objected  to  on  the  ground  that  no  notice  to  pro^ 
duce  had  been  given,  or  subpoena  duces  teaam^ 
served  on  the  attorney. 

Fatteson  J.  refused  to  allow  the  question. 

Bompas  Seijt.  then  offered  to  give  notice  to 
produce  immediately. 

Fatteson  J.  said  that  would  make  no  difference. 
It  is  too  late  to  give  notice.  You  may  take  it 
that  you  have  now  given  such  notice  for  the  sake 
of  raising  the  point 

The  plaintiff  was  allowed  to  take  a  verdict  for 
3/.,  with  liberty  for  the  defendant  to  move  to 
enter  a  nonsuit,  because  the  agreement  was  not 
produced,  and  therefore  secondary  evidence  was 
inadmissible. 

In  the  following  term  the  Court  granted  a  rule 
nisi  to  enter  a  nonsuit  accordingly;  and  on  the 
motion  Fatteson  J.  mentioned  what  he  had  done 
as  to  the  notice  to  produce,  and  examining  the  de* 
fendant's  attorney,  and  the  other  learned  Judges, 
Parke  and  Taunton^  assented. 

Bompas  Seijt  for  the  plaintiff. 

Merewether  Seijt  and  Moody  for  the  defendant 
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See  Bevan  v.  Watery  M*  &  M.  235.,  where  notice  to  produce  1832. 
a  letter  having  been  served,  the  attorney  was  asked  as  to 
having  the  letters  in  Court.  It  seems  to  have  been  doubted 
whether  a  party  could  call  for  a  document  in  Court  in  the 
hands  of  the  other  party,  without  having  given  notice  to  pro- 
duce. Phillipps  on  Evidence,  425.;  Starkie,  362.;  Roscoe,  4,  5. 
From  the  decision  in  the  principal  case,  it  would  appear  that  in 
all  cases  notice  to  produce  is  essential. 


WELLS. 
Coram  Patteson  J. 


BARDEN  V.  COX. 


This  was  an  action  of  trespass  to  recover  the  Thestat. 
mesne  profits  of  an  estate  and  premises  in  Ket/n-  lY.\t'^t* 
sham^  which  the  plaintiff  had  recovered  in  eject-  limited  to 

•  t       t    n      t  cases  of  con» 

ment  against  the  defendant.  tract,  but 

The  cause  was  undefended,  and  the  lury  gave  a  «pp.^«*  ^^^ 

.  ,  .        /  ^^  .  actions  where 

verdict  for  I7/.,  including  the  costs  m  the  eject-  the  Judge 

__  __ .  thinks  there 

^^^^  ought  to  be 


Moody^  for  the  plaintiff,  applied  for  immediate 
execution,  under  1  W.  4.  c.  7.  ^»  2. 

Patteson  J.  Yes.  I  think  this  a  fit  case  for 
immediate  execution.  There  has  been  some  doubt 
amongst  some  of  the  Judges,  whether  the  statute 
was  not  intended  to  be  confined  to  cases  of  con- 
tract, but  I  think  this  case  within  the  statute.  You 
may  have  execution  in  a  fortnight 


)Ugl 

eany  execu- 
tion. 


VOL.  II. 
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Wells.  HARWOOD  V.  KEYS  and  Others. 

August  SO. 

Thedeciar-  This  was  an  issue  directed  by  the  Lord  Chan- 
*^Utionhii|*^  cellor  to  try  whether  a  commission  of  bankruptcy, 
creditor  (since  issued  against  /.  and  W.  Terry ^  was  concerted 
after  the  com-  between  the  bankrupt,  the  petitioning  creditor 
mission,  are      JE^llen.  and  EUe  the  attorney  for  the  commission. 

not  evidence  m,         i   .     ./«  ,.  ...        /.        i 

against  the  The  plamtiff  was  the  creditor  petitionmg  tor  toe 

!ln"Siueto%r  Supersedeas,  and  the  order  of  the  Lord  Chancellor 
whetherthe     directed  that  the  defendants,  who  were  the  as- 

commission  .  i       i  i       n    i      i       i  i  .1  ^•^• 

was  concerted  signees,  should  Call  the  bankrupt,  and  the  petition- 
^^^niM  ^     ing  creditor,  and  the  attorney  Else,  as  their  witnesses. 

creditor,  Uie 

the  attorney.        Wilde  Seijt.,  for  the  plaintiff)  offered  in  evidence 

the  declarations  of  Ellen,  who  was  since  dead,  made 
after  the  issuing  of  the  commission,  and  contended 
that  the  petitioning  creditor  having  given  bond  to 
the  Lord  Chancellor  to  establish  the  commission, 
was  the  party  really  concerned  in  interest ;  and  the 
general  rule  is,  that  the  declarations  of  the  party 
really  concerned  in  interest  are  admissible,  Dowden 
V.  Fowle,  4  Camp.  38.,  in  which  it  was  only  sug- 
gested, and  not  proved,  that  the  petitioning  credi- 
tor had  indemnified  the  sheriff*,  and  Young  v.  Smithy 
6  Esp.  121.  The  petitioning  creditor  was,  at  the 
time  of  the  declarations  made,  the  party  nominally 
as  well  as  really  interested.  The  assignees  come 
in  to  support  the  commission  at  a  later  period,  and 
take  up  his  cause ;  they  must  therefore  take  the  case 
as  they  find  it,  and  cannot  object  to  any  evidence, 
which  would  have  been  receivable  against  him^  if  he 
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had  remained  the  nominal  party,  as  the  real  in- 
terest remains. 

It  was  also  contended  that  the  declarations  hav- 
ing been  made  when  against  the  interest  of  the 
party,  and  he  being  dead,  his  declarations  were 
admissible,  as  the  plaintiff  could  not  call  him. 

On  the  other  side  it  was  contended,  that  the 
petitioning  creditor  was  not  the  real  party,  and 
that  it  had  been  so  decided  by  Bosanqtiet  J.  on  a 
former  trial  of  this  cause,  when  the  declarations 
were  rejected,  apd  by  the  Lord  Chancellor  on  the 
hearing,  when  he  directed  a  new  trial.  That  Dow- 
den  V.  Fowle  was  no  authority  to  this  point,  because 
it  was  there  taken  on  both  sides,  that  the  sheriff 
was  indemnified  by  the  party  whose  declarations 
were  received.  ' 

Patteson  J.  I  think  I  cannot  receive  the  evi- 
dence.  The  latter  ground  is  clearly  not  sufiicient : 
—  and  I  cannot  take  the  petitioning  creditor  to  be 
the  real  party  interested  in  the  cause ;  for,  if  so,  the 
Lord  Chancellor  would,  most  probably,  have  ordered 
him  to  be  made  a  nominal  party  on  the  record ; 
and  the  result  of  this  trial,  if  the  verdict  be  for  the 
plaintiff,  would  not  necessarily  be  the  superseding 
the  commission,  this  being  merely  a  proceeding  to 
satisfy  the  Chancellor's  conscience.  I  cannot  but 
think  that  in  the  case  of  Young  v.  Smithy  which  is 
loosely  stated,  the  declarations  must  have  been 
made  before  the  commission ;  and  in  the  case  of 
Dowden  v.  Fowle^  the  fact  of  the  petitioning  cre- 
ditor's having  indemnified  the  sheriff  is  mentioned 
by  Mr.  Starkie  (a)  as  the  principle  of  the  decision; 

(a)  See  Starkie  on  Evid.  part  4.  p»4L 

p  2 
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Harwood 

V. 

Keys  and 
Othsm. 
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Harwood 

V, 

Keys  and 

OtH£B8. 


and  1  think  Mr.  Justice  Dampier  must  have  de- 
termined the  case  on  that  ground. 

Verdict  for  the  defendants. 

Wilde  Seijt.,  Rogers^  and  Erie  for  the  plaintiff. 

Bompas  Seijt.,  Gunnings  and  Follett  for  the  de- 
fendant. 


Wells. 
Augutt  17. 

In  tretpan, 
with  plea  of 
6bemm  tene* 
M^n/ion,  and 
no  general 
issue,  the 
defendant  is 
entitled  to 
begin. 


PEARSON  V.  COLES. 

X  HIS  was  an  action  of  trespass.  The  first  count 
charged  the  defendant  with  having  broken  and 
entered  a  certain  close  of  the  plaintiff  called  the 
Lane.  The  defendant  pleaded,  first,  libertmi  tene^ 
mentum,  then  several  other  pleas,  in  which  the  de- 
fendant claimed  a  right  of  way  over  the  locus  in 
quo.  The  pleas  were  severally  traversed,  and 
issues  joined  thereon.   There  was  no  general  issue. 

The  Counsel  for  the  defendant  claimed  the  right 
to  begin,  on  the  ground  that  the  trespasses  being 
admitted,  there  was  no  afiirmative  issue  on  the 
plaintiff. 

On  the  part  of  the  plaintiff  it  was  contended, 
that  the  plea  of  liberum  tenementum  was,  in  effect, 
a  denial  that  the  locus  in  quo  was  the  close  of  the 
plaintiff.  Cocker  v.  Crompton^  1  B.  &  C.  489.,  was 
relied  on  as  showing  that  the  defendant  could  not, 
under  the  plea  of  liberum  tenementum^  give  evi- 
dence of  having  another  close  in  the  parish  called 
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the  Lane;  and  that,  therefore,  he  must  be  confined 
to  disproving  the  locus  in  quo  being  the  property  of 
the  plaintiff. 

Patteson  J.  said,  that  the  effect  of  Cocker  v. 
Crompton  was,  that  the  defendant  must  confine  his 
proof  to  the  particular  close  in  the  declaration ;  but 
that  the  language  of  the  defendant's  plea  being  in 
the  afiirmative,  he  might  prove  the  close  mentioned 
in  the  declaration  to  be  his  property,  and  was  there- 
fore entitled  to  begin. 

Verdict  for  the  defendant. 

Follett^  Bere,  and  Kinglake  for  the  plaintiff. 

Bompas  Seijt,  Rogers^  and  Erie  for  the  de- 
fendant 
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See  Roscoe  on  Evidence,  S86. 


NORTHERN  CIRCUIT.— LANCASTER. 

Coram  Park?  J. 


WRIGHT  V.  WILSON. 


Lancaster. 
Auguit  20. 

Assumpsit  to  recover  the  amount  of  deposit  agreed  Where  it  is 
to  be  paid  by  the  defendant  as  the  purchaser  of  an  the^onditions 
estate  sold  by  auction.  ofsaiebyauc 

•'  ,     ,  tion,  that 

The  defence  was,  a  misdescription  of  the  estate  ''ifanymis- 
in  the  particulars  of  sale.  in  ^e  dScri^ 

tion  of  the 
premises,  or  any  other  material  error  shall  appear  in  the  particulars  of  sale,  such  mis- 
take or  error  shall  not  annul  the  sale,  but  a  compensation  shall  be  made,**— the  vendee 
is  not  released  from  his  contract  by  reason  of  a  misdescription  jn  the  particulars  of 
sale,  obvious  on  inspection  of  the  premises,  unless  such  misdescription  was  wilful  and 
deagned. 

P  3 
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1832.  The  particulars  of  sale  referred  to  a  map  as  con- 

taining the  description  of  the  estate,  and  in  that  map 
a  turnpike  road  was  set  out  immediately  adjoining 
the  premises ;  whereas  it  turned  out  that  there  was 
no  turnpike  road  within  a  quarter  of  a  mile,  and 
that  what  on  the  face  of  the  map  appeared  as  a 
turnpike  road  was,  in  fact,  a  mere  footpath. 

There  was  no  evidence  on  either  side  to  show 
how  the  misdescription  had  originated. 

F.  PoUocky  for  the  plaintiff,  relied  on  one  of  the 
conditions  of  sale,  by  which  it  was  provided,  "  that 
if  any  mistake  be  made  in  the  description  of  the 
premises,  or  any  other  material  error  shall  appear 
in  the  particulars  of  sale,  such  mistake  or  error 
shall  not  annul  the  sale,  but  a  compensation,  or 
equivalent,  shall  be  given  or  taken  as  the  case  may 
require,  such  compensation,  or  equivalent,  to  be 
settled  by  two  referees,"  &c. 

Wighiman,  for  the  defendant,  insisted  that  the 
misdescription  was  so  gross  as  to  release  the  de- 
fendant from  his  contract,  and  that  the  condition 
of  sale,  relied  upon  by  the  other  side,  had  no  ap- 
plication where  the  misdescription  arose  from  actual 
fraud  on  the  part  of  the  vendors,  or  from  negli- 
gence so  gross  as  to  amount  to  fraud  in  the  eye  of 
the  law.  It  never  could  be  intended  that  the  con- 
dition was  to  bind  a  purchaser  to  his  bargain,  where 
the  misdescription  was  so  gross  as  utterly  to  alter 
the  nature  of  the  thing  purchased ;  for  example, 
supposing  the  premises  had  been  described  as  land 
comprising  a  house  and  garden,  and  it  turned  out, 
on  enquiry,  to  be  merely  a  piece  of  mountain-land.   • 
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In  like  manner  he  offered  to  prove,  that,  in  the       1882. 
present  case,  the  absence  of  the  turnpike  road      wwoht 
rendered  the  estate  utterly  valueless  to  the  pur-     „,  ^' 

,  •       -^  '^  Wilson. 

chaser. 

Parke  J.  (after  referring  to  the  case  of  the 
Duke  qf  Norfolk  v.  Worthy)(ja)  said  that  he  should 
direct  the  jury  that,  if  the  misdescription  was  a 
wilful  and  designed  one,  and  had  been  inserted  by 
any  one  employed  to  make  the  plan,  or  connected 
with  the  sale,  that  would  be  a  fraud  adopted  by 
the  vendors,  and,  consequently,  would  annul  the 
bargain  altogether,  although  the  vendors  them- 
selves  might  not  have  been  aware  of  the  mis- 
description. But  if  the  jury  thought  that  the  mis- 
description had  originated  in  errorj  then,  however 
gross  the  negligence  of  the  vendors  might  be,  he 
was  of  opinion  that  they  were  bound  to  find  their 
verdict  for  the  plaintiff.  Supposing,  even,  that 
the  mistake  were  so  important  as  the  defendant's 
counsel  offered  to  prove  it  to  be,  still  the  defend- 
ant must  abide  the  event  of  having  bought  an 
estate  without  looking  at  it,  and  subject  to  such  a 
condition  as  that  now  in  question.  And  he  was 
further  of  opinion  that  the  onus  of  proving  the 
fraud  lay  on  the  defendant,  the  presumption  of  law 
being  against  fraud. 

On  this  expression  of  the  learned  Judge's  opinion, 
the  defendant  agreed  to  a  reference. 

F.  Pollock  and  Roscoe  for  the  plaintiff. 
Wightman  for  the  defendant 

.  ■  ■■  '         ■ '  ■  I  — — i— — ^— 

'  (a)  1  Campb.  S40. 
P  4 
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LANCASTOi.    LEES,  Assignee  of  BENNETT,  a  Bankrupt,  &c 
**"     ■        V.  MARTON,  Esq.,  Sheriff,  &c.,  and  SEDG- 
WICK. 


The  declar- 
ations of  a 
trader  made 
shortly  after 
an  absence, ' 
are  not  ad- 
missible to 
prove  such 
absence  an 
act  of  bank- 
ruptcy. 

Semble. 
That  a  breach 
of  an  appoint* 
ment  by  a 
trader  to  call 
at  his  credi- 
tor's house  to 
pay  a  debt,  is 
not  an  act  of 
bankruptcy. 


Action  of  trover  to  recover  the  value  of  goods 
of  the  bankrupt  sold  by  the  defendant  Morton^  as 
sherifl^  under  2i>Ji.fa*  at  the  suit  of  Sedgwick^  issued 
against  the  bankrupt  after  an  act  of  bankruptcy. 

Notice  had  been  given  that  the  defendants  dis- 
puted the  act  of  bankruptcy.  The  plaintiff  relied 
first  upon  an  act  of  bankruptcy  committed  in  Dc' 
cember  1831. 

The  evidence  was,  that  between  seven  and  eight 
in  the  morning  the  witness  (a  creditor)  called  on 
the  bankrupt  to  get  payment  of  his  account  j  he 
was  informed  by  the  servant  that  the  bankrupt 
was  up  stairs ;  presently  afterwards  the  bankrupt's 
wife  came  down  and  said  the  bankrupt  was  otU ; 
in  the  evening  of  the  same  day  the  creditor  called 
again,  and  saw  the  bankrupt,  and  had  some  con- 
versation with  liim  about  his  absence  in  the 
morning;  and  upon  that  occasion  the  bankrupt 
made  a  statement  respecting  his  absence,  which 
the  plaintiff  now  sought  to  give  in  evidence. 

J.  Williams  J  for  the  defendants,  objected,  that 
as  the  statement  was  not  made  at  the  time,  it  could 
not  be  received  in  evidence. 


F.  Pollock  and  Alexander^  contra,  insisted  that 
the  statement  being  made  by  the  bankrupt  so  soon 
after  his  absenting  himself^  and  immediately  upon 
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lis  return  home,  was  to  be  considered  as  part  of      18S2. 
he  res  gesta  ;  and  they  cited  Bateman  v.  Bailliej        Lees 
f  T.  R.  512.,  Rcnvson  v.  Haigh,  2  Bing.  99.,  and  w    ^-      , 
PhiUips  on  EvidencCy  vol.  ii.  p.  339.,  6th  edit.  Another. 

Parke  J.  rejected  the  evidence,  saying,  that 
inless  the  statement  could  be  proved  to  have 
jeen  made  by  the  bankrupt  whilst  he  was  absent- 
ng  himself,  or  immediately  upon  his  return,  it  could 
lot  be  admitted  as  part  of  the  res  gesta.  (a) 

The  plaintiff  then  gave  evidence  of  an  act  of 
MUikruptcy  alleged  to  have  been  committed  by 
Bennett^s  absenting  himself  from  a  creditor  in 
Tanuary  1832 ;  as  to  which  the  <:reditor  being 
::alled  as  a  witness  by  the  plaintiff,  swore,  that 
m  his  applying  to  Bennett  for  payment  of  his 
lebt,  he,  Bennett^  several  times  promised  to  come 
}ver  to  the  witness's  residence  to  settle  with  him ; 
)ut  the  witness  said  that  Bennett  had  always  failed 
X)  come  over  j  in  particular,  the  witness  gave  evi- 

(a)  See  Bidiey  and  Others^  Assignees  of  Whiter  a  Bankrupt^ 
\c»  V.  Gyde^  9  Bing.  R.  34<9.,  decided  in  Michaelmas  term  1832. 
rhe  act  of  bankruptcy  relied  upon  was  a  warrant  of  attorney 
ind  bill  of  sale  given  by  the  bankrupt  to  the  defendant  on  the 
25th  of  October  1830,  and  constituting  (as  it  was  alleged)  a 
raudulent  preference  made  in  contemplation  of  bankruptcy; 
md  on  the  trial  the  plaintiffs  were  allowed  to  give  evidence  of 
\  conversation  which  took  place  between  the  bankrupt  and  the 
fitness  on  the  20th  of  November  following,  respecting  this  as- 
agnment  to  the  defendant.  On  motion  for  a  new  trial,  the 
Zofxrt  of  C.  P.  (dissentiente  Gaselee  J.)  held  that  the  evidence 
lad  been  properly  received,  and  the  Lord  Chief  Justice  said, 
'  The  Court  must  in  each  case  consider  whether  the  declar- 
ition  proposed  to  be  received  does  or  does  not  come  within  a 
'easonable  time  of  the  disputed  act." 
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18S2.       dence  that  Bennett  had  appointed  to  come  over  to 

^]^^^     the  witness  on  a  particular  day  in  January^  and 

V.         had  failed  to  keep  that  appointment.     Bennett 

AxoTBEh.     lived  and  carried  on  business  at  Manchester ;  the 

witness's  residence  was  about  three  miles  offi     It 

did  not  appear  that  the  bankrupt  had  ever  fixed 

any  particular  hour  for  coming  over  to  the  witness's 

residence! 

It  was  contended  for  the  plaintiffs  that  by  this 
conduct  Bennett  had  absented  himself  from  his 
creditors  in  such  a  way  as  amounted  to  an  act  of 
bankruptcy ;  and  Curteis  v.  Willes,  R.  &  M.  58., 
and  Parke  v.  Prosser,  1  Carr.  &  P.  I76.,  were  cited. 

J.  Williams,  contrd,  cited  Tucker  v.  Jones, 
2  Bing.  p.  2. 

Parke  J.  If  a  debtor  makes  an  appointment 
to  meet  his  creditor  at  his,  the  debtor's,  place  of 
business,  or  at  a  place  usually  resorted  to  by  him 
in  the  way  of  his  business,  or  at  any  other  speci- 
fied place,  not  being  the  place  of  residence  of  the 
creditor,  and  then  the  debtor  breaks  the  appoint- 
ment, and  absents  himself  with  a  view  to  delay  his 
creditor,  this  is  an  act  of  bankruptcy.  But  no 
case  has  yet  gone  the  length  of  deciding  that 
where  the  appointment  was  to  meet  the  creditor 
at  his,  the  creditor's,  residence,  and  the  debtor 
breaks  that  appointment,  —  such  conduct  amounts 
to  an  act  of  bankruptcy.  I  will  not  now  give  any 
opinion  whether  it  do,  or  do  not,  amount  to  an  act 
of  bankruptcy ;  for,  in  the  present  case,  it  does  not 
appear  to  me  that  the  question  arises,  inasmuch  as 
I  do  not  find  that  any  thing  amounting  to  an  ap- 
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pointment  to  meet  the  creditor^  even  at  the  resi- 
dence of  the  latter,  has  been  proved :  the  bankrupt 
promised  indeed  to  go  over  to  the  creditor's  on  the 
day  in  question ;  but  this  was  in  very  vague  terms, 
so  particular  hour  being  fixed,  nor  any  arrange- 
ment made  for  the  creditor's  staying  at  home  to 
receive  him.     The  bankrupt,  it  is  true,  did  not  go 
over  to  the  creditor's ;  but  if  his  omission  to  do  so 
were  to  be  deemed  an  absenting  himself  within 
the  meaning  of  the  bankrupt  law,  it  would  be  diffi- 
cult for  any  man  in  considerable  business  to  avoid 
committing  an  act  of  bankruptcy. 

Verdict  for  the  defendant 


18S2. 


V. 

Maaton  and 
Anothee. 


F.  Pollock  and  Alexander  for  the  plaintiff 
/•  Williams  and  Brandt  for  the  defendant 


(In  the  Court  of  Common  Pleas  at  Lancaster.) 


Coram  Parke  J. 


JENNER,  Assignee  of  W.  WHITEHOUSE,  t;.    Lancastke. 

CLEGG  and  Others.  ^"^^  ^^' 


This  was  an  action  of  replevin. 

There  were  several  avowries,  justifying  the 
distress  for  rent  in  arrear.  The  avowries  which 
were  ultimately  relied  upon  stated  that  the  said 
JF.  Whitehouse,  *and  one  S.  JVhitehouse^  for  a  long 
time  before  and  on  the  1st  of  April  1832,  and 
thence  until  and  at  the  time  when,  &c.  held  the 


A  tenant 
holding  over 
af^er  notice  to 
quit  given  by 
tne  landloitC 
is  not  liable 
to  a  distress^ 
without  some 
evidence  of  a 
renewal  of  th« 
tenancy* 


QU 
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1832. 


Jenner 

V, 

CusaGand 
Others. 


premises  in  which,  &c.  as  tenants  to  the  defendants 
at  and  under  the  yearly  rent  of  370/.,  payable  half- 
yearly  (each  half  year's  rent  to  be  paid  in  advance), 
to  wit,  on  the  1st  of  April  and  1st  of  October  in 
every  year ;  and  because  a  large  sum  of  money  of 
the  rent  aforesaid,  to  wit,  &c.  for  the  space  of  half 
a  year,  commencing  on  the  1st  of  April  1832,  on 
said  .1st  of  April  183%  and  thence  until  and  at 
the  time  when,  &c.  was  due,  &c.  from  &c.  to  &c. 
they  the  said  defendants  well  avow,  &c. 

To  these  avowries  the  plaintifl^  pleaded  in  bar 
non  tenueruntj  and  riens  in  arrear. 

The  facts  were,  that  in  March  1830,  an  agree- 
ment in  writing  was  entered  into  between  the 
defendants  and  the  Whitehomes^  by  which  the 
former  agreed  to  let,  and  the  latter  agreed  to  take 
the  premises  in  question  from  the  1st  of  April  then 
next  for  one  year,  and  from  and  after  the  expir- 
ation of  that  term,  as  long  as  the  parties  might 
please,  at  the  rent  before-mentioned,  payable  half- 
yearly  (the  half  year's  rent  to  be  payable  in 
advance),  on  the  days  before  mentioned ;  and  for 
such  rent  in  advance  the  landlord  was  to  have  a 
right  to  distrain. 

On  the  29th  of  September  1831,  the  defendants 
gave  the  Whitehouses  notice  to  quit  on  the  1st  of 
April  then  next. 

The  Whitehouses  did  not  quit  the  premises  on 
the  1st  of  Aprilj  but  held  over,  and  whilst  they 
did  so  (viz.  in  June  1832),  the  defendants  dis- 
trained for  half  a  year's  rent,  due  (as  they  con- 
tended) on  the  1st  of  April  1832,  in  advance,  in 
respect  of  the  half  year  commencing  on  that  day, 
and  which  would  end  1st  of  October  1832.    All  the 
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Tent  for  the  two  years,  commencing  1st  of  April 
1830,  and  ending  1st  April  1832,  had  been  paid. 

Wightnum  and  R.  C.  Hildyard  for  the  defend- 
ants, contended  that  the  landlord  had  a  good  right 
to  distrain  for  the  rent,  which  (by  anticipation) 
became  due,  according  to  the  agreement,  on  the 
1st  of  April  1832.  It  was  true  the' landlords  had 
given  notice  to  quit,  but  that  notice  they  had 
waived  by  making  the  distress.  And  as  to  the 
tenants,  they  also  had  waived  it,  by  remaining  in 
possession  after  the  expiration  of  the  notice. 

jF.  Pollock  control.  If  the  argument  on  the 
other  side  be  good,  it  would  shew  that  if  the 
tenants  remained  in  possession  any  part  of  a  single 
day  after  the  notice  to  quit  had  expired,  the  land- 
lord might  at  once  distrain  for  the  whole  half  year's 
rent ;  to  warrant  the  distress,  it  must  be  shewn  that 
there  was  a  holding  on  at  a  specified  and  agreed 
rent.     Hegan  v.  Johnson,  (a) 

Parke  J.  I  am  clearly  of  opinion  that  the  de- 
fendants had  no  right  to  distrain.  The  tenants 
have  not  waived  the  notice  to  quit  by  holding 
over.  The  landlords  may  recover  the  double  value 
during  the  period  of  the  holding  over,  or  they 
may  bring  an  action  for  use  and  occupation,  and 
recover  such  sum  as  a  jury  think  proper  to  award ; 
but  they  cannot  distrain,  unless  they  can  shew  an 
agreement  between  the  parties  to  hold  on  at  the 
old  rent.  The  point  has,  in  effect,  been  decided 
in  a  case  tried  before  Mr.  J.  Bayley^  where  he 
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18S2. 


Jem  NEE 

V. 

Clegg  and 
Othse8« 


(a)  2  Taunt.  148. 


S16 


1832. 


JSNVCR 
t. 

Cligo  and 
Others. 
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ruled,  that  a  tenant  holding  over  after  his  notice  to 
quit  was  liable  in  an  action  for  use  and  occupation 
only  for  the  period  of  time  during  which  he 
continued  in  possession,  and  not  for  the  whole 

half  year. 

Verdict  for  the  plaintiffi. 

JP.  Pollock  and  for  plaintifis. 

Wightman  and  R.  C.  Hildyard  for  defendants. 

Wightman  next  morning  {coram  BoUand  B.)i 
moved  for,  and  obtained  a  rule  to  shew  cause  why 
the  verdict  should  not  be  set  aside,  on  the  ground 
of  a  misdirection  in  point  of  law  on  the  part  of  the 
learned  Judge,  before  whom  the  trial  had  taken 
place. 

In  the  course  of  Hilary  term  1833  F.  Pollock 
shewed  cause  against  the  rule,  before  Parke  J.  and 
Bolland  B.,  and  contended,  that  the  mere  holding 
over  by  the  tenant  for  two  months  after  the  ex- 
piration of  the  notice  to  quit  given  by  the  landlord, 
was  not  evidence  of  a  new  tenancy  at  the  old  rent, 
and  that  being  so,  the  defendants  could  not  legally 
distrain.  The  tenant  by  holding  over  was  a  wrong- 
doer, and  might  have  been  treated  as  such. 


R.  C.  Hildyard  and  Butt  contr^     It  makes 
difference  in  this  case,  that  the  rent  was  payable  i 
advance,    Backley    v.    Taylor  (a),    Harrison    v. 
Barry  (b) ;  forehand  rent  may  be  distrained  fori 
in  the  same  way  as  where  it  is  due  by  effluxion  o; 
time.     The  tenants  in  the  present  instance  cannoC? 


(a)  2  T.  R.  600. 


(b)  7  Price,  690. 
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contend  that  their  tenancy  was  determined  by  the 
notice.     It  is  settled  that  a  landlord  may  waive  his 
notice^  by  accepting  rent  due  after  the  expiration 
of  the  notice,  by  recovering  such  rent  in  an  action 
of  use  and   occupation,  or  by  giving  a  second 
notice  to  quit  at  a  time  subsequent  to  that  men- 
tioned in  the  previous  notice.     In  those  cases,  the 
parties  stand  as  if  no  notice  to  quit  had  been  given. 
Then,   in  like  manner,  the  tenant  may   do  acts 
which  will  prevent  his  saying  that  the  tenancy  was 
determined;  and  what  act  can  be  stronger  than 
his  holding  the  demised  premises  after  the  expir- 
ation of  the  notice  ?     There  is  no  case  in  which  it 
has  been  decided,  that,  under  circumstances  like 
the  present,  the  landlord  is  not  entitled  to  treat  the 
tenancy  as  continuing,  and  to  distrain  ;  and  a  de- 
cision against  the  defendants  in  this  case  would  go 
to  this,  that  where  a  landlord  gives  a  notice  to 
quit,  and  the  tenant  does  not  quit  in  pursuance  of 
it,  the  latter  shall  be  entitled  to  say  that  he  is  not 
a  tenant,  but  a  trespasser.     This  would  be  giving 
the.  election  to  the  wrong-doer,  whereas  the  well 
settled  rule  of  law  is  the  other  way.     Here  the 
landlord  was  entitled  to  waive  the  tort,  and  treat 
the  plaintiffs  as  tenants.     See  Rede  v.  Farr(a\ 
Doe  dem.  Bryan  v.  Bankes  (i).  Mayor  of  Newport 
V.  Saunders  (c),  Harding  v.  Crethom  (rf).  Bishop 
V.  Howard,  (e) 

Parke  J.     I  am  of  opinion  that  the  landlord  in 
this  case  was  not  entitled  to  distrain.  The  question 


18S2. 


Jewne& 

Cleoo  and 
OrHsms. 


(a)  6  M.  &  S.  121. 
(c)  SB.  &  Ad. 411. 
{e)  2B.&  C.  100. 


(b)  4  6.  &  Aid.  401. 
(d)  1  Esp.  N.  P.  C.  57. 
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18S2. 


Jenner 

V, 

Ct^gg  and 
Othebs. 


is,  whether  a  new  tenancy  can  be  implied  ?  I  do 
not  think  it  can.  The  landlord  had  his  remedy  by 
action  for  double  value,  for  use  and  occupation, 
or  by  ejectment ;  but  the  mere  holding  over  did 
not  make  the  party  a  tenant  upon  the  old  terms,  so 
as  to  confer  the  right  of  distress. 


BoLLAND  B.   concurring,  the   rule  for  a   new 

trial  was 

Discharged. 


YORK. 
Coram  Parke  J. 


York. 
Augutt  28. 

When  a 
taradesman 
finishes  work 
differing  from 
the  specifi- 
cation agreed 
on,  he  is  not 
entitled  to  the 
actual  value  of 
the  work,  but 
only  to  the 
agreed  price, 
minus  such  a 
sum  as  it 
would  take  to 
complete  the 
work  accord- 
ing to  the 
specification. 


THORNTON  and  Another  v.  PLACE. 

Assumpsit  to  recover  18/.,  being  the  balance  of 
an  account  for  work  and  labour  and  materials. 

Plea,  general  issue. 

The  defendants  had  paid  14/.  into  court 

The  plaintiffs  were  slaters,  and  their  present 
demand  was  for  slating  some  buildings  of  the 
defendants. 

By  the   agreement   between  the  parties,   the 
work  was  to  have  been  executed  according  to  a 
specification  furnished  by  the  plaintiffs,  and  at  prices- 
therein  mentioned.     Supposing  the  work  to  havi 
been  duly  performed  by  the  plaintiffs  according 
the  terms  of  the  specification,  it  was  admitted  that:^^ 
they  would  be  entitled  to  the  full  sum  now  claimed^ 
(18/.)    The  defendants,  however,  proved  that  th^ 
work  had  not  been  performed  according  to  th& 
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terms  of  the  specification,  that  it  was  consequently       1832. 
less  weather-proof,  and  that  it  would  cost  between    Thornton 
lOL  and  11/.  to  alter  the  work  so  as  to  make  it  and  Another 
correspond  with  the  specification.     The  plaintiffs,       Place. 
on  the  other  hand,  produced  evidence  to  shew  that 
the  sum  they  sought  to  recover  (when  added  to 
that  already  paid  on  account)  would  only  amount 
to  a  fair  price  for  the  work  as  they  had  actually 
done  it 

Parke  J.,  in  charging  the  jury«  told  them,  — 
when  a  party  engages  to  do  certain  work  on  cer- 
tain specified  terms,   and  in  a  certain  specified 
manner — but,  in  fact,  does  not  perform  the  work 
80  as  to  correspond  with  the  specification,  — he' is 
not,  of  course,  entitled  to  recover  the  price  agreed 
upon  in  the  specification ;  nor  can  he  recover  ac- 
cording to  the  actual  value  of  the  work,  as  if  there 
had  been  no  special  contract     What  the  plaintiff 
is  entitled  to  recover  is  the  price  agreed  upon  in 
the  specification,  subject  to  a  deduction ;  and  the 
measure  of  that  deduction   is  the  sum  which  it 
would  take  to  alter  the  work,  so  as  to  make  it  cor- 
respond with  the  specification. 

Verdict  for  the  defendant 

CressweU  and  Blanshard  for  the  plaintiffi. 
F.  Pollock  and  Wightman  for  the  defendant 
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aS^^u  younge  v.  crooks. 

Tbe  plaintiff    Debt  for  goods  sold  and  delivered, 
early  exe-  The  actioD  was  undefended. 

cution  under  ^j     j*   ^  ^        i   •    .-/v* 

1  w.  4.  c.  7.  Verdict  for  plaintiff. 

«.  S.  in  actions 
of  debt,  as 

well  as  in  HogginSj  for  the  plaintiff,  applied  for  leave  to 

other  forms       ^  ,  ^  .  , .   ^ 

of  action.       take  out  immediate  execution. 

Parke  J.  Lord  Tenter  den  has  (a)  refused  to 
^rant  a  ceitificate  for  immediate  execution,  in 
iictions  of  debt  on  simple  contract.  In  conse- 
quence of  Lord  Tenterden*s  having  acted  on  that 
rule,  I  thought  it  right,  when  a  case  of  this  sort 
occurred  at  the  late  assizes  at  Carlisle^  to  hdd  a 
conference  on  the  subject  with  my  Brother  BoU 
land,  and  on  consideration  it  appeared  to  us  that 
the  same  principle  ought  to  prevail  in  this  form  of 
action  as  in  others. 

Certificate  granted. 


(a)  See  Fish&r  v.  Davietf  supr^f  p.  9S. ;  Percival  v. 
167. 
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GOODWIN  t;.  COAXES.  JJ?.*;. 

Indebitatus  assumpsit  for  goods  sold  and  de-  Where  the 
livered  ^""^^^  °^^^*^* 

The  goods  having  been  bought  by  the  defend-  the  seller  the 
ant  of  the  plaintiff,  had  been  subsequently  resold  no^ofa third 
by  the  defendant  to  one  Pollard,  and  delivered  by  f^^,ii^'^^"' 
the  plaintiff  to  Pollard.    Pollard,  in  payment  for  Held,  that  in 
the  goods,  gave  the  defendant  the  following  pro-  the^prlce  o^ 
missory  note :  —  ^^®.«^.?,^  *^« 

"^  plaintiff  need 

"  Doncaster,  27th  December  1831.      ^ntmein  of^ 
"  Two  months  after  date  I  promise  to  pay  Mr.  the  promis- 
George  Goodwin,  or  order,  the  sum  or  211/.  5^.  the  maker. 
Value  received. 

**  At  Messrs.  Coutts  and  Co.,       ^*John  Pollard. 
««  Bankers,  LondonJ^^ 

The  defendant  handed  over  the  note  to  the 
plaintiff;  the  plaintiff  wished  him  to  indorse  it, 
but  the  defendant  refused  to  do  so.  The  note  fell 
due  before  the  commencement  of  the  action,  and 
it  was  produced  on  the  trial  by  the  plaintiff 

F.  Pollock,  for  the  defendant,  insisted  that  the 
plaintiff  was  bound  to  produce  proof  of  the  note 
having  been  presented  to  the  maker  for  payment; 
or  at  least  of  some  demand  having  been  made 
upon  that  person ;  but 

Parke  J.  said  that  no  demand  was  required  as 
against  the  maker  of  the  note,  and,  therefore,  he 
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thought  that  no  demand  was  necessary  as  against 
the  present  defendant  It  was  clear  that  the  note 
was  not  paid :  it  was  still  in  the  payee's  posses- 
jBion  ;  and  as  it  was  the  duty  of  the  maker  to  pay 
the  note  without  demand,  he  was  of  opinion  that 
it  was  the  duty  of  the  defendant  to  see  that  it  was 
paid,  (a) 

Verdict  for  the  plaintiff.     Damages,  210i 


{a)  Where  a  debtor  hands  over  a  bill  or  promiisory  note  to 
his  creditor,  liaving  first  indorsed  it,  the  creditor  cannot  sue 
him  for  the  original  debt  without  provisg,  first,  that  the  bill  or 
note  was  duly  presented  for  payment  and  dishonoured;  and, 
secondly,  that  due  notice  of  the  dishonour  was  given  to  the 
Defendant,  and  also  to  the  other  parties  entitled  to  have 
such  notice  by  the  custom  of  merchants.  Bridges  v.  Berry^ 
S  Taunt.  ISO. ;  Kearslake  v.  Morgan,  5  Term  Rep.  513.  But 
where  (as  in  the  principal  case)  the  debtor  hands  over  to  his 
creditor,  without  indorsement,  a  bill  of  exchange  or  promis- 
sory  note  to  which  he,  the  debtor,  is  not  a  party,  it  has  long 
been  settled  that  the  creditor  .(suing  on  his  original  cause  of 
action)  is  not  bound  to  prove  that  he  gave  notice  of  the  dis- 
honour of  the  bill  either  to  the  drawer  or  to  the  debtor  who 
so  handed  it  over  to  him,  Bishop  v.  Rovoe,  S  M.  &  S.  SG2. ;  but 
it  would  seem  that  the  Court  of  King's  Bench  in  the  case  re- 
ferred to  was  of  opinion  that  the  creditor  was  bound  to  present 
such  a  bill  to  the  acceptor  for  payment,  S  M.  &  &  S65«,  al* 
though  not  bound  to  give  notice  of  the  dishonour.  It  is,  how- 
ever, difficult  to  say  on  what  principle  this  distinction  can  rest ; 
for  if  it  be  necessary  for  the  holder  to  shew  due  diligence  on 
his  part,  his  proving  presentment  alone,  without  notice,  would 
not  suffice ;  and  if  the  onus  of  shewing  due  diligence  do  not 
lie  upon  him,  it  is  not  easy  to  say  why  he  should  be  required 
to  prove  even  the  presentment. 

The  rule  to  be  deduced  from  the  principal  case  seems,  that 
where  the  bill  or  note  has  been  handed  ov^r  to  the  creditor  bj 
his  debtor  without  indorsement,  the  creditor  should  only  be 
required  to  give  such  general  evidence  as  will,  in  the  language 
of  Le  Blanc  J.,  Bishop  v.  Rove,  3  M.  &  S.  367*,  **  negative  the 
presumption  of  payment  arising  from  the  delivery  of  the  bUl.^ 
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J.  Williams  and  Wightman  for  the  plaintiff.  18S2. 

F.  Pollock  and  Alexander  for  the  defendant  Goodwin 

9. 
. COATBS^ 


Wkere  the  creditor  has  agreed  to  take  the  bill  or  note,  ^*for 
and  in  satisfaction  of  his  debt"  the  words  of  the  stat.  3  &  4*  Anne,, 
c.  9.  1. 7.  probably  may  render  it  obligatory  upon  him  to  shew- 
that  he  has  '*  taken  his  due  course  to-  obtain,  payment.-^ 


ma 


SWAIN  V.  SHEPHERD.  Yosr. 

SepUA. 

Oase  against  carriers  for  loss  of  goods.  ^^^n  g^^j. 

The  plaintiffs  were  manufacturers  at  Httdders-'  are  forwarded 

^.  -  -  for  sale  on 

JtCUL*  approval,  the 

The  defendant  was  a  carrier  from  Huddersfield  Sbe  pm/S 

to  Settle^  iuethecar- 

One  Metcalfe  J  a  tradesman  at  Settle^  had  sent  to  low'of  the  ^ 
the  plaintiff  a  written  order,  desiring  him  to  send  ^^' 
him  a  certain  quantity  of  kersey  at  a  specified  price, 
and  to  forward  it  by  the  defendant's-  waggon. 

The  plaintiff  accordingly  delivered  the  goods  at 
the  defendant's  office  at  Htidder^ld^  and  they 
^ere  lost  in  the  course  of  the  journey. 

The  plaintiff's  clerk  gave  evidence,  that,  accord- 
ing to  the  custom  of  the  plaintiff's  business,  if* 
^oods  were  ordered  by  a  customer  living  at  a  dis- 
tance from  Huddersfield,  the  plaintiffs  forwarded 
the  same ;  but  if  the  customer,  on  their  arrival, 
disapproved  of  the  goods,  he  was  at  liberty  to  send 
them  back,  and  that  in  such  cases  the  plaintiff  paid 
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1832.  ^  the  carriage  both  ways ;  no  express  agreement  had 
been  made  with  Metcalfe  on  the  subject  The 
plaintiff,  at  different  times,  had  supplied  Metcalfe 
with  about  twenty-seven  parcels  of  goods ;  and, 
on  five  of  those  occasions,  Metcalfe  had  returned 
part  of  the  goods ;  but  no  instance  was  given  of 
any  one  entire  parcel  of  goods  being  returned. 

J.  Williams,  for  the  defendant,  contended  that 
the  action  should  have  been  brought  by  the  con- 
signee, Dawes  v.  Peck,  8  T,  R.  330. 

Parke  J.  Generally  speaking,  where  goods  of 
a  fair  merchantable  quality  are  forwarded  in  pur- 
suance of  a  written  order,  which  binds  the  person 
giving  the  order  to  receive  the  goods,  the  property 
passes  to  that  person  by  the  delivery  to  the  carrier, 
and  lie  is  the  proper  person  to  sue  the  carrier  if 
the  goods  are  lostj  but  if  the  jury  believe  the 
evidence  of  the  plaintifPs  clerk,  the  goods  were 
sent  merely  for  approval,  and  no  property  would 
pass  to  Metcalfe  until  he  received  and  adopted  the 
goods.  The  jury  are  to  judge  how  far  the  account 
given  by  the  witness  is  to  be  relied  upon. 

Verdict  for  the  plainti 

F.  Pollock  and  Wtghtman  for  the  plaintiff. 
J.  Williams  and  Mibier  for  the  defendant. 


MICHAELMAS  TERM,  SW.IV. 


MEMORANDA. 

The  Right  Honourable  Charles  hord  Tenterderir 
Lord  Chief  Justice  of  the  Court  of  King's  Bench, 
lied  the  early  part  of  this  term ;  and  was  suc- 
reeded  by  Sir  Tfuymas  Denmanj  Knight,  His  Ma- 
esly*8  Attorney-General,.  who  was  called  to  the 
legree  of  the  coif,  and  gave  rings  with  the  motto, 
*  Lex  omnibus  una.'*  On  the  8th  of  November 
Jir  Thomas  was  sworn  into  ofBce,  and  took  his 
leat  on  the  Bench  on  the  following  day. 

Sir  William  Home^  Solicitor-General  to  His 
Mfajesty,  succeeded  to  the  office  of  Attomey- 
jreneral ;  and  John  Campbell^  of  Lincoln's  Inn^ 
Ssquire,  one  of  His  Majesty's  Counsel,  was  ap- 
Kiinted  Solicitor-General  to  His  Majesty,  and 
fterwards  received  the  honour  of  knighthood. 

On  the  first  day  of  this  term,  John  Beames, 
lobert  Mounsey  Rol/e^  and  Clement  Tudwat/ 
kpanston,  of  Lincoln's  Inn^  Esquires,  and  Henry 
loll  Joy,  of  the  Inner  Temple,  Esquire,  having 
een,  during  the  preceding  vacation,  appointed 
lis  Majesty's  Counsel,  were  called  within  the  bar, 
nd  took  their  seats  accordingly :  and 

Mr.  Seijt  Spanhie  was  appointed  one  of  His 
kCajesty's  Seijeants,  and  took  his  seat  within  the 
>ar  accordingly. 
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CASES 

ARGUED  AND  DECIDED 

AT   NISI   PRIUS, 

IN  K.  B. 

AT   THE  SITTINGS   IN   AND   AFTER 

MICHAELMAS    TERM, 
3  Vf.  IV.     1832. 

nRST  SITTINGS  IN  TERM  AT  WESTMINSTER. 


This  was  the  day  appointed  by  Lord  Tenterden 
for  the  sitting  at  Nisi  Prius  in  term.  Mr.  Justice 
Littledakf  whose  turn  it  was  to  preside  at  Nisi 
Prius^  having  suggested  a  doubt,  whether,  upon 
the  death  of  the  Lord  Chief  Justice,  which  took 
place  on  Sunday  the  4th,  there  were  any  power 
under  the  statute  to  sit  at  Nisi  Prius  during  a 
vacancy,  —  consulted  the  other  Judges  of  this 
Court,  and  returned  into  Court  and  stated,  that 
as  there  were  great  difficulties  and  doubts  on  the 
jurisdiction  of  the  Court  to  sit  during  a  vacancy, 
inasmuch  as  there  was  no  associate,  and  a  failure  of 
other  formalities  under  the  statute,  the  Court  had 
determined  not  to  try  any  causes,  unless  the  parties^ 
agreed  to  try.  No  parties  consenting,  his  Lord- 
ship said,  that  even  if  parties  would  consent,  it 
would  be  difficult  to  proceed,  as  no  witness  could 
be  indicted  for  peijury  unless  the  Court  had  juris- 
diction; and,  therefore,  he  discharged  the  jury 
from  further  attendance  until  again  summoned. 


CASES  AT  NISI  PRIUS,  K.  B.  S27 

18S2. 


SCOTT  V.  HENLEY.  W^nmrm., 

Nov,  9. 

Action  against  the  sheriff  of  Chester  for  a  false  The  sheriff  is 
return  of  non  est  inventus^  to  a  latitat  against  one  ^^^esape  on 
Newnham^  and  for  an  escape.  mesne  process 

_  *  lOP  uie  wholfi 

The  officers  had  taken  Newnham  under  the  writ,  debt,  if  the 
and  had  discharged  him  on  the  undertaking  of  Sy'^S,;^ 
two  friends.     On  the  return  to  the  writ,  of  non  est  against  a  wi- 
mventuSf  the  plaintiff  commenced  this  action,  but  but  oniv  for 
the  officers  put  in  bail  for  Newnham^  and  took  him  ^J^JI^-^ 
into  custody,  where  he  remained  during  the  term  ;  affected  by 
but  the  Court  discharged  the  baU,  and  the  plaintiff  2caJS*tf 
went  OH  with  this  action.    The  debt  was  a  bill  for  ^^  costs. 
2000/1,  accepted  by  Newnham,  drawn  by  Carter, 
and  indorsed  by  Bebb  the  payee.     1000/.  had  been 
paid.   Carter  was  insolvent,  Bebb  the  payee  a  prac- 
tising attorney  in  London  ;  and  it  was  contended 
that  he  was  still  liable  on  the  bill,  and  competent 
to  pay  it.  . 

LiTTLEDALE  J.  The  liability  of  the  officers  for 
the  execution  of  writs  of  mesne  process  is  different 
£rom  the  case  of  writs  of  execution.  There  the 
party  has  a  claim  fcH*  the  whole  debt.  In  mesne 
jprocess  it  is  uncertain  whether  the  party  will  re- 
cover at  all,  and  he  can  only  recover  against  the 
sheriff  such  damages  as  he  can  shew  he  has  sus** 
tained.  If  he  has  lost  the  whole  debt  you  must 
give  him  damages  to  that  extent,  and  so  much  as 
he  has  lost  in  costs.     If  he  can  recover  his  debt 


CASES  AT  NISI  PRIUS,  K.  B. 

against  Bebb  or  Carter ^  or  any  part  of  it,  you  must 
diminish  the  damages  accordingly. 

Verdict  for  250iL 

Piatt  and  Hall  for  the  plaintiff. 

Sir  /.  Scarlett  and  Holt  for  the  defendant*- 


See  also  Planck  v.  Anderson^  5  T.  R.  40.,  and  particularly  the 
judgment  of  BuUer  J.  In  Tempest  v.  Linley^  Clay.  S4.»  which 
was  an  action  on  the  case  against  the  sheriff  for  an  escape  after  an 
arrest  on  mesne  process^  it  is  said  "  the  plaintiff  proved  tlie  debt 
and  the  escape,  and  that  the  party  arrested  was  become  in- 
solvent, otherwise  he  should  not  have  recovered  damages  to  the 
value  of  his  debt,  as  here  he  did."  In  an  action  of  debt  for  an 
escape  after  an  arrest  on  final  process,  the  jury  must  give  the 
entire  demand  which  would  have  been  recoverable  from  the 
original  defendant,  Bonqfous  v.  Walker^  2  T.  R.  126.  But  even 
in  the  case  of  an  escape  after  arrest  on  final  process,  if  the  plain- 
tiff  sue  in  case,  instead  of  debt,  the  jury  are  at  liberty  to  give 
less  damages  than  the  sum  due  from  the  original  defendant 
1  Saund.  38.  n.  2. 


Wbstmikitir, 

Nov,  29 


CLEVE  V.  POWEL. 

Debt  on  bond  for  200/.     Pleas,  non  est  factum^ 
and  usury. 

The  plaintiff  called  the  subscribing  witness  oC 
the  bond,  the  clerk  of  Besent,  who  acted  as  at- 

are  not  privU 

leged  from  disclosure  against  either  party. 

On  a  plea  of  usury  to  an  action  on  a  bond  a  Terdict  of  acquittal  in  an  action  for  the 
usuiy  penalties  on  the  same  bond,  between  the  same  parties,  is  admissible  for  the  [^aintiC 


Communica- 
tions made 
to  an  attor- 
ney, acting  as 
such  between 
two  parties. 


Clevs 
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tomey  for  both  parties  in  the  transaction  of  the     ^  18S2. 
loan. 

L(m,  in  cross-examination,  asked  the  witness  as 
to  what  the  plaintiff  said  at  the  time  to  him. 

Campbell  objected,  that  Besent  being  the  at- 
torney of  the  plainti£^   the  communication   was 
.  privileged. 

LiPw  contriL  Here  is  an  attorney  for  both  par- 
ties in  an  illegal  transaction,  (a) 

Denman  C.  J.  Yes ;  I  must  receive  the  evi- 
dence. Either  party  has  a  right  to  the  dis- 
closure. « 

The  defendant  had  brought  an  action  against 
the  plaintiff  for  the  penalties  under  the  stat.  of 
Arme  for  usury^  and  the  jury  in  that  action  found 
a  verdict  for  the  defendant.  The  record  in  that 
action  was  offered  by  the  plaintiff  in  this.- 

On  objection  by  the  defendant's  counsel  that 
this  was  inadmis^ble, 

Denman  C.  J.  ruled  that  the  evidence  was  ad- 
missible, and  received  \U 

The  record  was  admitted. 

The  subscribing  witness  to  the  bond,  on  cross^ 
examination,  proved  the  usurious  contract;   and 

(a)  Baugh  v.  Cradocke^  suprif  182. 
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18S2.  ^  Law  submitted  that  the  plaintiff  ought  to  be  non- 
suited, inasmuch  as  the  witness  for  the  plaintiff 
must  be  taken  to  be  true  or  false.  If  true,  he  had 
proved  the  usury  \  if  false,^  be  had  not  proved  the 
plaintiff's  case  of  the  bond» 

Denman  C.  J.  It  has  never  been  held  that  a 
jury  are  bound  to  believe  or  disbelieve  the  whole 
of  a  witness's  testimony.  They  may  bekeve  one 
part,  and  disbelieve  the  other. 

The  defendant  called  witnesses,  and  there  was  a 

Verdict  for  plaintiff. 

Campbell  S.  G.  and  Tajfourd  for  the  plaintiff 
haw  and  Comyn  for  the  defendant 


WsmrnivRSf 
Dfc.3. 


ROBERTS  V.  MACORD. 


The  use  of  an  Tresfass  for  breaking  down  a  wall. 


open 


space  of 
id  in  a 


ground  in  a  ,  There  wcre  two  special  pleas,  justifying  the 
J^rin"iight  trespasses,  on  the  ground  that  the  wall  obstructed 
and  «r,  for  ancient  lights  of  the  defendant, 
does  not  give  The  third  special  plea  alleged,  that  long  before 
duSe  the  ad!*  and  at  the  time  when,  &c.  the  defendant  was  law- 
joining  owner  fuUy  possessed  of  a  timber-yard  and  saw-pit,  used 

from  building     n    .  .^  i?  i         •  j      •  j 

onbisland^  for  the  purposc  01  keepmg,  drymg;  and  sawing* 
S '^idbtan?  ^mber  therein ;  and  that  there  long  had  been,  and 
ur.  the  defendant  was  still  lawfully  entitled-  to  have 
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the  benefit  of,  a  certain  open  space,  at  the  side  of      18S2. 
the  said  timber-yard  and  next  adjoining  thereto,  for     "^aoBETrT 
the  admission  of  light  and  air  into  the  said  timber-     ^^  »• 
yard  and  saw-pit,  for  the  drying  of  the  timber,  and 
for  the  more  convenient  use  and  occupation  of  his 
timber-yard  and  saw-pit.   That  the  plaintiff  wrong- 
fully  erected  the  wall  on  the  said  open  space,  and 
thereby  prevented   the   light   and    air,   &c.  &c. 
Whereupon  defendant,  &c. 
Replication,  de  iiyurid^  &c. 
The  two  first  special  pleas  failed,  the  evidence 
shewing  that  the  lights  obstructed  had  not  been 
enjoyed  twenty  years. 

As  to  the  third  special  plea,  the  facts  were 
shortly  these:  —  The  defendant  had  long  been 
possessed  of  two  messuages,  and  of  an  open  piece 
of  ground  lying  between  them ;  in  that  open  space 
the  defendant  had  for  a  considerable  period  of 
time,  and  for  upwards  of  twenty  years,  had  a  saw- 
pit  and  timber-yard,  and  been  in  the  habit  of  lay- 
ing wood  upon  the  ground,  for  the  purpose  of 
drying,  &c.     About  fifteen  years  ago  the  defend- 
ant erected  a  building  used  as  a  dwelling-house, 
over  the  open  piece  of  ground,  and  connecting 
together   the    two    messuages  before  mentioned. 
The  building  so  erected  by  the  defendant  (though  • 
built  over  the  piece  of  ground)  was  not  carried  up 
^11  the  way  from  the  surface  of  the  ground,  but 
^Was  commenced  at  about  sixteen  or  seventeen  feet 
^om  the  surface,  and  so  carried  up,  leaving  the 
Xvhole  surface  of  the  piece  of  ground  open  as  be- 
^Ebre.     And  since  the  erection  the  defendant  had 

■ 

^tiil  used  his  saw-pit  and  timber-yard. 

The  wall  in  question  was  recently  erected  by 
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1832.  the  plaintiff  on  land  situate  at  the  end  of  the  de- 
RoBB&Ts  fendant's  open  piece  of  ground,  and  immediately 
^'  opposite  the  building  erected  by  the  defendant 
fifteen  years  ago.  The  wall  obstructed  the  ad- 
mission of  light  into  that  building,  and  also  (as  the 
defendant's  witnesses  swore)  prevented  the  free 
circulation  of  the  air  along  the  timber-yard,  which 
was  said  to  be  desirable  for  the  purpose  of  drying 
and  keeping  the  timber. 

For  the  plaintiff,  it  was  contended,  that  this  was 
a  novel  expedient,  by  which,  under  pretence 
the  timber-yard  and  saw-pit,  the  defendant  was  in 
reality  seeking  to  prevent  his  modem  lights  ironk^ 
being  obstructed ;  and  it  was  contended  that  ther^ 
was  no  precedent  for  claiming  a  right  to  the  un — 
obstructed  enjoyment  of  light  and  air  under  circum- 
stances like  these ;  and  further,  that  the  defendant; 
had  himself  done  the  principal  act  towards  keep* 
ing  out  the  light  and  air,  by  building  over  tii^ 
ground. 

Patteson  J.  said  the  plea  was  a  very  novel  one# 
and  one  which  in  his  opinion  could  not  be  sup-* 
ported  in  point  of  law.     If  such  a  plea  could  be 
sustained,  it  would  follow  that  a  man  might  ac^ 
quire  an  exclusive  right  to  the  light  and  air,  not; 
only  (as  heretofore)  by  having  been  suffered  to 
build  on  the  edge  of  his  property,  and  suffered  fb^ 
a  certain  space  of  time  to  enjoy  that  building  with- 
out interruption,  but  merely  by  reason  of  having* 
been  in  the  habit  of  laying  a  few  boards  on  hh 
ground  to  dry.     Such  a  rule  would  be  very  in- 
convenient and  very  unjust.     Still,  the  question  in 
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the  present  stage  of  the  proceedings  was,  whether 
the  plea  was  proved  in  point  ofjact  f 

Upon  that  point  he  did  not  think  that  the  mere 
circumstance  of  the  defendant's  having  had  a  saw- 
pit  upon  the  premises,  and  laid  his  timber  there, 
during  twenty  years,  would,  in  a  case  like  this, 
be  sufficient  to  raise  the  presumption  of  a  grant. 
The  jury  must  look  to  all  the  circumstances  of  the 
case,  not  forgetting  the  manner  in  which  the  de- 
fendant himself  had  occupied  the  premises*  The 
questions  for  the  jury  were,  whether  the  defendant 
had  in  fact  used  the  saw-pit  and  timber-yard  for 
twenty  years ;  and  whether,  during  that  time,  the 
light  and  air  had  been  reaUy  necessary  for  the  pur- 
pose stated  in  the  defendant's  plea.  If  both  these 
&cts  were  made  out  to  the  satisfaction  of  the  jury^ 
they  would  find  their  verdict  for  the  defendant, 
otherwise  for  the  plaintiff. 

Verdict  for  plaintifl^  damages  1^. 

Sir  J.  Scarlett  and  F.  Kelly  for  the  plaintiff. 
F.  Pollock  and  Butt  for  the  defendant. 


1832. 


ROBEATS 
V. 

Macord. 


MORRIS  t;.  LOTAN. 

Assumpsit  for  goods  sold  and  delivered. 

Plea  in  abatement ;  the  non-joinder  of  several 
ether  joint  contractors,  and  issue  thereon. 

Thesigevj  for  the  defendant,  claimed  the  right  to 
liegin.     He  cited  Cotton  v.James^  M.  &  M.  273. 


WiincixsTzmy 
DecW. 

Upon  a  plea 
in  abatement 
of  the  non- 
joinder of 
other  parties, 
the  plaintiff  is 
entitled  to 
begin  unlets 
the  damages 
are  admitted. 


es4 


1832. 


CASES  AT  NISI  PRIUS,  K.  B. 

Denman  C.  J.  I  recollect  being  in  a  case  sidv 
sequent  to  that  before  Lord  Tenterden^  in  which  it 
was  decided  the  plaintiflf  should  begin  unless  the 
damages  are  admitted.  I  am  aware  of  the  dit 
ference  in  the  decisions;  but  my  opinion  is,  that  the 
plaintiff  should  begin. 

T/iesiger  then  admitted  the  damages,  and  began 

for  the  defendant. 

Verdict  for  the  plaintiE 


See  ako  Fcnoler  v.  Cosier^  M.  &  M.  241. 


Guildhall, 
Dec,  18. 

The  hirer  of  a 
carriage  by  the 
year  under  a 
written  agree- 
ment, binding 
the  carriage 
maker  **  to 
keep  the  same 
in  perfect  re- 
pair without 
any  further 
charges  what- 
ever,   is  not 
liable  for  re- 
pairs made 
necessary  by 
accident,  and 
not  by  the 
wilful  default 
of  the  hirer. 


READING  V.  MENHAM. 

Assumpsit  for  the  hire  of  a  gig,  and  for  work  and 
labour  and  materials. 

The  action  was  brought  to  recover  a  balance  of 
about  35/.,  alleged  to  be  due  from  the  defendant 
to  the  plaintiff  for  the  hire  of  a  gig,  and  for  repairs 
done  to  a  gig. 

The  plaintiff  was  a  carriage-builder  in  London^ 
and  it  was  proved  by  his  witnesses  that  he  let  a 
gig  to  the  defendant  on  hire,  at  the  rate  of  eighteen 
guineas  a  year ;  that  the  gig,  whilst  it  remained  in 
the  defendant's  possession,  was  much  injured,  one 
shaft  being  broken,  the  other  damaged:  it  was 
thereupon  sent  to  the  plaintiff's  manufactory  to  be 
repaired,  and  the  action  was  brought  for  the  cost 
of  these  repairs,  and  the  loan  of  another  gig  whilst 
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4he  damaged  one  was  under  repair.     It  was  proved       1832. 
that  the  repairs,  in  the  present  instance,  were  not     rbawno 
rendered  necessary  by  fair  wear  and  tear.     And    ^,  ^' 
the  usage  in  the  trade  was  proved  to  be,  that  when 
a  carriage  is  let  out  on  hire  for  a  year,  &c.  the 
lender  of  the  carriage  is  only  to  keep  it  in  repair, 
so  far  as  reparations  become  necessary  by  fair  wear 
and  tear ;  but  if  they  become  necessary  by  reason 
of  the  carriage  sustaining  any  unusual  injury  (as 
in  this  case),  he  charges  for  the  repair,  and  he  also 
charges  for  the  hire  of  another  carriage  (whilst  he 
is  repairing  the  injured  one),  at  an  advanced  rate ; 
that  is,  the  charge  is  made,  in  such  cases,  at  the 
rate  of  a  weekly  hiring  instead  of  a  yearly  hiring. 
The  plaintiff's  demand  was  for   the  cost  of  the 
repairs,  and  for  the  hire  of  the  second  gig  (supplied 
whilst  the  first  was  under  repair),  at  the  rate  of 
17^.  or  18s.  a  week.     The  defendant  had  paid  into 
Court  what  would  be  due  for  one  gig  at  the  rate  of 
eighteen  guineas  a  year. 

For  the  defendant  a  written  agreement  was  put 
in,  which  had  been  entered  into  between  him  and 
the  plaintiff,  by  which  agreement  the  plaintiff  agreed 
to  let  a  gig  to  the  defendant,  and  "  to  keep  the 
same  in  perfect  repair j  and  to  put  new  linings  and 
new  wheels  once  every  twelve  months,  so  long  as 
the  defendant  should  choose  to  keep  it,  at  the  rate 
of  eighteen  guineas  a  year,  without  any  further 
charges  whatever."  And  it  was  then  proved  by 
the  defendant's  groom,  that  the  accident,  which 
happened  to  the  gig,  did  not  arise  from  any  negli- 
gence or  improper  driving  of  the  defendant,  but 
entirely  from  the  furious  driving  of  a  third  person, 

VOL.  II.  R 
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1832.       who  was  driving  another  carriage  along  the  road,  and 
j^g^jjjjj     improperly  struck  against  the  defendant's  gig. 


V, 
MSNHAM. 


Sir  James  Scarlett^  thereupon,  submitted  that  the 
plaintiff  could  not  recover ;  for  that,  under  the 
terms  of  the  agreement,  the  coach-builder  had  taken 
the  expense  of  repairs  entirely  on  himself,  in  con- 
sideration of  the  yearly  payment  of  eighteen 
guineas.  If  it  had  been  meant  to  hold  the  de- 
fendant liable  to  the  expense  of  repairs  in  case  of 
accidents  happening,  the  agreement  should  have 
been  so  worded ;  whereas  the  terms  used  by  the 
parties  excluded  the  plaintiff  from  making  <<  any 
further  chca^ge  whatever.^*  At  all  events,  if  any  ex- 
ception could  be  implied,  it  could  only  be  in  the 
case  of  injury  happening  to  the  gig  from  the  hirer's 
own  negligence,  or  improper  conduct. 

Flatty  contrdf  relied  on  the  usage  proved,  as  ex- 
planatory  of  the  terms  used  by  the  parties. 

Denman  C.  J.  said,  he  was  clearly  of  opinion 
that  the  terms  of  the  agreement  subjected  th 
plaintiff  to  the  expense  of  repairs,  although  theses 
repairs  might  have  become  necessary  in  conse^— 
quence  of  an  accident  happening  to  the  gig.  Evenv^ 
if  it  had  been  shewn  that  the  accident  was 
tributable  to  the  defendant  himself,  he  was 
prepared  to  say  that  the  plaintiff  could  recover  ^ 
for,  looking  to  the  terms  of  the  agreement,  iS: 
seemed  to  him  that  the  only  case  in  which  the  de^ 
fendant  could  be  subjected  to  the  expense  of  th^ 
repairs  was  the  case  of  damage  happening  to  th^ 
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gig  through  the  wilful  default  of  the  defendant.  With 
regard  to  the  evidence  of  the  usage  of  the  trade, 
the  language  of  the  agreement  between  the  parties 
being  clear  and  unequivocal,  evidence  as  to  the 
general  usage  of  the  trade  could  not  be  of  any 
avail. 

Nonsuit  (with  leave  to  move). 

Piatt  and  Butt  for  the  plaintiff. 

Sir  James  Scarlett  and  Cowling  for  the  defendant 

No  motion  was  made  to  set  aside  the  nonsuit. 


18S2. 


Reading 

V, 
MfiNHAX. 
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COOK  V.  STOKES  and  Wife. 

Action  for  defamation  by  the  female  defendant, 
per  quod  the  plaintiff,  who  had  lived  with  the  de- 
fendants as  cook,  w^as  prevented  from  procuring 
another  place  in  that  capacity. 

The  count  upon  which  the  plaintiff  was  com- 
pelled to  rely,  alleged  that  the  words  were,  "  I 
cannot  answer  for  the  cleanliness  of  her  (the  plain- 
tiff *8)  person,  because  she  takes  snuff  j'*  according 
to  one  witness,  the  proof  was,  that  the  defendant 
said,  "  I  cannot  answer  for  the  cleanliness  of  her 
person,  because  /  understand  she  takes  snuff;"  ac- 
cording to  another  witness  she  said,  "  I  cannot 
answer  for  the  cleanliness  of  her  person,  because  I 
believe  she  takes  snuff." 

Objection,  that  there  was  a  fatal  variance. 

R  2 


GuiLOHAtX, 

Dee,  18. 

An  all^don 
of  slanderous 
words,  ac- 
companied 
with  an  as- 
sertion of  a 
fact  as  the 
foundation  of 
the  words,  is 
not  supported 
by  evidence 
of  the  words, 
accompanied 
with  an  as- 
sertion of  the 
speaker's 
belief  only 
of  the  fact. 
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1832.  Sir  James  Scarlett,  for  the  plaintiff,  contended, 

that  the  former  part  of  the  words  was  sufficiently 
proved,  there  being  evidence  of  a  distinct  alle- 
gation by  the  defendant,  that  she  could  not  answer 
for  the  "  cleanliness  of  the  plaintiff's  person  ;" 
and  it  had  been  proved  by  a  witness,  that  the  sup- 
posed want  of  cleanliness  was  the  reason  why  that 
witness  had  declined  engaging  the  plaintiff. 

Penman  C.  J.  The  allegation  of  want  of  clean- 
liness was  qualified  by  the  reason  which  the  de- 
fendant gave  for  making  that  allegation ;  viz.  that 
she  understood  the  plaintiff  took  snuff.  That  part 
of  the  words  has  not  been  proved  as  laid ;  for, 
according  to  the  charge  in  the  declaration,  the 
defendant  stated,  as  of  her  own  knowledge,  that 
the  plaintiff  took  snuff;  whereas,  according  to  the 
evidence,  she  only  said  she  believed,  or  understood 
it :  it  appears  to  me,  therefore,  that  the  variance 
is  fatal. 

Nonsuit 

Sir  James  Scarlett  and  Butt  for  the  plaintiff. 
F.  KeUy  and  R.  Gumey  for  the  defendants. 


CASES 

ARGUED  AND  DETERMINED 

AT    NISI    PRIUS, 

IN   C.  P. 

AT   THE   SITTINGS   AFTER 

MICHAELMAS    TERM, 
3  W.  IV.     1832. 


ADJOURNED  SITTINGS  AT  WESTMINSTER, 


ROBSON  and  Another,  Assignees  of  GEORGE,     wjt^ 
a  Bankrupt,  &c.  v.  ROLLS.  Vfmuvfgm, 

Trover  to  recover  the  value  of  two  bills  of  ex-  Where  the 
change,  respectively  drawn  by  George,  upon  and  hill  ofex-* 
accepted  by  one  Davy :  one  bill  being  for  200/.,  ^^^PEP  ^e- 

the  other  for  100/.  a  creditor. 

The  facts  were,  that  George,  shortly  before  he  £,7horit3r°io 
became  a  bankrupt,  delivered  to   the  defendant  receive  the 
(who  was  a  creditor)  the  two  bills  of  exchange  apply  them  in 
now  in  question  ;  the  defendant  was  to  apply  80/.  way^fUie 
(part  of  the  proceeds)  in  taking  up  an  acceptance  creditor,  after 
of  George  for  a  like  sum,  which  the  defendant  had  mptc/by  each 
indorsed  and  got  discounted  for  George^  and  which  ^^^'  ^^^ 
>was  then  outstanding ;  the  residue  of  the  proceeds  nai  bill  to  the 
of  the  bills  was  to  be  applied  in  payment  of  the  (t^^am- 
debt  d^e  from  George  to  the  defendant.     At  the  J?*''®'^.'^} »?. 

1  1       1  .11  J   T  1  11       lieuofit)thig 

time  when  the  bills  were  so  delivered  to  the  de-  i8acon?eraon 

by  the  cre- 
ditor, and  the  asiigneefl  of  the  drawer  may  lupport  trorer. 

R   3 
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18S2.       fendant,  George  was  in  embarrasled  circumstances ; 

R0B8ON      ^"d  ^*  w^  contended  that  the  act  was  done  in  con- 

^'         templation  of  bankruptcy,  and  with  the  intention 

of  giving  the  defendant  a  fraudulent  preference 

over  the  other  creditors. 

The  bills  were  not  paid  by  Davy  when  due  j 
but  the  defendant,  at  the  instance  of  Davy^  gave 
them  up  to  him,  he  delivering  to  the  defendant  in 
lieu  of  them  an  acceptance  of  one  Dalmaine  for 
100/.,  together  with  two  other  bills. 

This  substitution  of  the  bills  took  place  without 
any  communication  with  George,  and  at  a  period 
subsequent  to  the  act  of  bankruptcy. 

The  original  bills  mentioned  in  the  declaration 
had  since  been  obtained  by  the  plaintiffs  from 
Davy  ;  none  of  the  bills  had  been  paid. 

On  these  facts  appearing,  it  was  contended  for 
the  defendant,  that  there  was  no  evidence  of  any 
conversion ;  that  the  bills  had  been  delivered  by 
George  to  the  defendant  before  the  former  became 
a  bankrupt;   and  the  defendant  was  justified  iti 
taking  the  course  he  did,  with  a  view  to  make  the? 
bills  available  towards  paying  the  debt  due   to^ 
him,  the  assignees  having   done  nothing  in  the- 
interim  to  disaffirm  the  act  of  George;  and  JoMsr 
and  Others  J  Assignees  qfSykes  v.  Port,  9  B.  &  Cress^ 
764.,  was  relied  upon  as  in  point;  where  it  was  helcL 
that  a  creditor,  to  whom  a  bill  had  been  delivered, 
under  circumstances  similar  to  those  in  the  presents 
case,  was  not  guilty  of  a  conversion,  by  merely 
getting  it  paid,  and  handing  it  over  to  the  ac^ 
ceptor,  there  having  been  no  demand  and  refusal  o 
tlie  bill. 
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TiNDAL  C.J.  said  the  present  case  was  distin-  IB3% 
^uishable  from  the  one  cited  by  the  defendant.  Romon 
There  the  party  in  whose  hands  the  bill  was  placed  ^' 

did  only  that  which,  according  to  the  terms  of  the 
deposit,  he  was  authorized  to  do,  and  which  it  was 
necessary  to  do,  in  order  to  get  the  bill  paid  in  due 
course  i  but  here  the  defendant  had  no  authority 
to  renew  or  change  the  acceptances ;  and  his  de- 
livering up  the  original  acceptances  under  such 
circumstances,  was  a  tortious  act,  for  which  he 
was  liable  in  this  form  of  action. 

The  defendant  then  contended,  that  the  original 
delivery  of  the  bills  by  the  bankrupt  took  place 
under  such  circumstances  as  did  not  amount  to 
a  fraudulent  preference ;  and,  upon  that  point,  the 
jury  found  a 

Verdict  for  the  defendant 

Hutchinson  and  Wightman  for  the  plaintiffs. 
Jones  Serjt.  and  Miller  for  the  defendant 


Another  question  arose  and  was  debated  at  the  trial ;  viz* 
•1  to  the  sufficiency  of  the  act  of  bankruptcy  relied  upon ; 
.bat  the  ruling  of  the  Lord  Chief  Justice  upon  that  point  was 
afterwards  brought  under  the  consideration  of  the  Court  of 
Commoo  Pleas.    See  the  case  reported  in  9  Bing,  648. 
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ADJOURNED  SITTINGS  IN  LONDON. 


Guildhall, 
Dec.  SO. 

Where  the 
attorney  in  a 
cause  has 
been  changed, 
a  notice  to 
produce, 
served  (before 
the  change) 
on  the  fint 
attorney,  is 
sufficient  to 
call  for  pro- 
duction of  the 
paper  on  the 
trial,  without 
fresh  service 
on  Che  second 
attorney. 


DOE  dem.  MARTIN  v.  MARTIN. 

On  the  10th  of  July  the  lessor  of  the  plaintiff 
served  Mr.  Pinnero,  the  defendant's  then  attorney, 
with  a  notice  to  produce  a  letter  therein  described, 
and  therein  stated  to  have  been  handed  over  to  him, 
by  Mr.  Ford^  the  defendant's  former  attorney. 

The  defendant  now  appeared  by  a  third  attorney 
(having  again  changed  his  attorney  in  the  regular 
way),  and  it  was  contended,  that,  under  such  cir- 
cumstances, the  service  of  the  notice^n  a  party,  no 
longer  attorney,  was  not  sufficient  to  let  in  second- 
ary evidence. 

TiKDAL  C.  J.  I  think  the  defendant  is  bound 
to  produce  the  letter,  or  else  the  plaintiff  may  give 
secondary  evidence  of  its  contents.  It  would  other- 
wise be  a  very  easy  thing  to  evade  the  effect  of  a 
notice  to  produce,  by  merely  getting  the  attorney 
changed  on  the  eve  of  a  trial. 

Verdict  for  the  plaintiff 

Wilde  Serjt.  and  Ball  for  the  plaintiff. 
Adams  Serjt.  for  the  defendant. 
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DOE  dem.  MANNING  v.  HAY.  yfZn^!^ 

Jan,  19. 

This  was  an  ejectment  commenced  in  1825|  it  is  too  late 
(tating  a  demise  for  seven  years,  wliich  term  had  record  by  in- 
sxpired  at  the  time  the  cause  was  called  on.  creasing  the 

t^  term  in  eject- 

ment after  the 

Curwoodf  on  the  cause  being  called  on,  applied  been  called 
or  leave  to  amend,  by  increasing  the  term  to  four-  ^"* 
een  years. 

Parke  J.  refused  to  allow  it :  he  said  it  was  too 
Ate  at  the  trial,  —  the  plaintiff  must  withdraw  the 
record. 

Record  withdrawn. 
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Doe  dem. 

Manning 

o. 

Hay. 


Curwood  for  the  plaintiff. 
Erk  for  the  defendant. 


See  Doe  dem.  Lewis  v.  Colesy  R.  &  M.  N.P.C.  380.,  whereBerf 
C.  J.  allowed  an  amendment  in  the  local  description  of  the  pre- 
mises, on  the  cause  being  called  on.  See  Adams  on  Ejectment, 
pp.  226, 227.  3d  edit.     Paine  v.  Bustin^  1  Star.  74. 


ADJOURNED  SITTINGS  AT  WESTMINSTER. 


WxsnciNSTift, 
Feb.  6. 


Persons  seek- 
ing their  live- 
lihood in 
Westminster 
are  not  pri- 
vil^ed  under 
the  23  G.  2. 
c.  27*  from 
being  sued 
elsewhere 
than  in  the 
Westminster 
court  of  re- 

3uests  for  a 
ebt  under 
40f.  Such 
privilege  is 
only  ^ven  to 
inhabitants 
and  residents. 


SCOTTS  V.  SEAGER. 

Assumpsit  for  goods  sold  and  delivered. 

Pleas.  Non  assumpsit.  2d.  Statute  of  limitations. 
3d,  That  the  defendant,  at  the  time  of  commenc- 
ing the  action,  was  seeking  his  livelihood  within 
the  city  and  liberty  of  TVestmbister^  and  that  he 
was  not  indebted  to  the  plaintiff  at  the  said  time 
in  any  sum  or  sums  of  money  amounting  to  the 
sum  of  40^.,  and  was  liable  to  be  warned  before 
the  court  of  requests  in  Westminster  for  the  said 
debt. 

Replication,  that  the  defendant  was  indebted  in 
a  sum  amounting  to  40^.  and  issue  thereon. 

It  was  clear  that  the  defendant  was  indebted  to 
the  plaintiff  in  some  sum  clear  of  the  statute  of 
limitations,  but  the  struggle  in  the  cause  was,  whe- 
ther that  sum  amounted  to  40^.,  and  it  was  con- 
tended, and  stated  to  the  jury  by  the  counsel  for 
the  defendant,  that  the  defendant  would  be  entitled 
to  a  verdict  under  the  statute  23  G.  2.  c.  27.,  if  the 
debt  was  under  40^.,  inasmuch  as  the  replication 


Sect  6.  of  the  statute  enacts,  that  from  and  after  the  Ist  day 
of  May  1750,  it  shall  and  may  be  lawful  to  and  for  every  resiant 
and  inhabitant  within  the  city  and  liberty  of  Westminster,  or  the 
said  part  of  the  said  dutchy,  and  to  and  for  all  and  every  person 
and  persons  renting  or  keeping  any  shop,  shed,  stall,  or  stand, 
or  seeking  a  livelihood  within  the  said  city  and  liberty  of  West- 
minster^  or  in  the  said  part  of  the  said  dutchy  aforesaid,  who 
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admitted  that  the  defendant  was  a  person  locally     .^ss. 
within  the  jurisdiction,  and  only  tendered  an  issue 
on  the  amount  of  the  debt 

Patteson  J.  That  is  certainly  the  issue  on  the 
record,  and  must  be  left  to  the  jury ;  but  in  my 
opinion  the  plea  is  a  bad  one.  The  eighth  section 
of  the  act  gives  the  plea,  that  the  defendant  was 
inhabitant  and  resiant  within  the  city  of  Westmin* 
ster,  where  the  sum  sued  for  appears  on  the  declar- 
ation to  be  under  40^.,  and  in  cases  where  more 
than  40^.  is  claimed,  it  gives  the  plea  that  the  debt 
was  under  40^.  over  and  above  such  matters  as 
aforesaid,  that  is,  over  and  above  that  he  was  an 
inhabitant  and  resiant  I  think  that  the  plea  is 
only  given  to  inhabitants  and  resiants.  The  mis* 
take  arises  from  looking  at  the  sixth  section,  which 
points  out  the  persons  who  are  entitled  to  avail 
themselves  of  the  jurisdiction  as  plaintiffs,  and 
gives  that  privilege  to  persons  seeking  their  live- 
Uhood  within  the  city,  as  well  as  to  inhabitants  and 
reaiantSi  —  but  the  plea  is  only  given  to  the  latten 

The  case  went  to  the  jury,  who  found  a  verdict 
for  the  plaintiff,  damages  51. 

KeUy  for  the  plaintiff. 
Erie  for  the  defendant 
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now  have,  or  hereafter  shall  have,  any  debt  or  debts  due  or 
owing  to  hiniy  her^  or  them,  not  amounting  to  the  sum  of  40f. 
by  any  person  or  persons  whatsoever,  inhabiting  or  seeking  a. 
livelihood  within  the  said  city  and  liberty  of  Westminster^  or 
in  that  part  of  the  dutchy  aforesaid,  to  apply  to  the  said  clerks, 
of  the  said  Court,  &c. 

Sect.  8.  That  if  any  action  of  debt,  or  action  on  the  case 
upon  an  assumpsit  for  the  recovery  of  any  debt,  to  be  sued  or 
prosecuted  against  any  person  or  persons  aforesaid,  in  any  oT 
the  King's  Courts  at  Westminster  or  elsewhere^  out  of  the  said 
court  of  requests,  the*  plaintiff  shall  declare  for  any  sum  of 
money,  not  amounting  to  the  sum  of  40^.,  the  defendant  may 
plead  generally  in  bar  of  such  action,  that  at  the  time  of  com- 
mencing such  action  the  defendant  was  inhabitant  afid  resident 
within  the  said  city  and  liberty  of  Westminster^  or  that  part  of 
the  dutchy  aforesaid,  and  was  liable  to  be  warned  or  sum- 
moned before  the  said  court  of  requests,  without  pleading  any 
other  matter  specially ;  and  in  case  the  plaintiff  in  any  such 
action  shall  declare  for  the  sum  of  40;.,  or  any  sum  of  monej 
exceeding  the  sum  of  40«.,  the  defendant  may  plead  generally 
(over  and  above  such  matters  as  aforesaid,)  that  the  defendant 
was  not,  at  the  time  of  commencing  such  action,  indebted  to 
the  plaintiff  in  any  sum  or  sums  of  money  amounting  to  the 
sum  of  40$.,  without  pleading  any  other  matter  specially, 
whereto  the  plaintiff  shall  or  may  reply  generally^  and  deny 
the  matters  pleaded  as  aforesaid ;  and  if  the  plaintiff  be  non- 
suited, or  discontinue  his  action,  or  verdict  pass  against  him, 
or  judgment  be  given  on  demurrer,  the  defendant  shall  have 
full  costs. 
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1833. 


MAYER   V.   JADIS.  Wwnmcn.*, 

Feb.  9. 

Indorsee  against  drawer  of  two  bills  of  exchange  An  indone- 
for  2000/.  and  500/.  respectively.  "^exchange 

The  bills  were  drawn  payable  to  the  order  of  °^^  j^^^J" 
the  drawer,  who  indorsed  in  blank.  The  next  in-  ation  may  be 
dorsement  was  by  one  Richardson^  and  then  fol-  after  the"bUi 
lowed  the  plaintiff's  indorsement  *i«*  *?«"  . 

rr»i  -111.  ""C*^ '"  «^- 

1  here  was  no  count  m  the  declaration  stating  dence,  and 
an  indorsement  by  Richardson.  iV^tlorh^ 

The  bills  were  put  in  and  read,  and  the  plain-  been  made  on 
tiff's  case  closed,  when  Sir  J.  Scarlett  objected,  variance.^ 
that,  Richardson^s  indorsement  remaining  on  the 
billy  the  plaintiff  must  be  nonsuited. 

Campbells.  G.  applied  to  have  the  bills  returned, 
to  strike  out  Richardson*^  indorsements. 

Sir  J.  Scarlett.  The  bills  are  in  the  custody  of 
the  Court,  and  I  never,  in  the  whole  course  of 
my  experience,  knew  leave  given  to  strike  out  an 
indorsement  after  the  bill  was  read. 

Denman  C.  J.  allowed  the  bills  to  be  handed 
back,  and  the  indorsement  to  be  struck  out. 

Verdict  for  the  plaintiff. 

Campbell  S.  G.  and  Addison  for  the  plaintiff. 
Sir  J.  Scarlett  and  Kelly  for  the  defendant. 
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VEAL  t;.  NICHOLLS. 


Where  an  AcTiON  for  excessive  distress. 

onlTa'writing  The  defendant  tendered  in  evidence  an  agree- 

described  ment,  having  only  the  common  agreement  stamp 

nexedtoit,  upon  it.     The  agreement  contained  1056  words 

Ser  more^  but  an  inventory  was  annexed  to  the  agreement^ 

than  1080  containing  more  than  twenty-four  words.  The  body 

words  &  SSt  ^"^ 

stamp'is  re-  of  the  agreement  made  mention  of  the  inventory, 
tKio'^^  h  in  fact  ^^^  described  it  as  "  hereunto  annexed**  The  in- 
the  writing      ventory  was  duly  stamped  as  an  inventory. 

was  annexed 
to  the  agree- 

ment  after  it        Wilde  Sent,  for  the  plaintiff,  referred  to  the 

was  executed.  **  * 

schedule  of  the  stat  55  G. 3.  c.  184.  parti,  tit. 
Agreement^  by  which  a  duty  of  1/.  is  imposed  on 
every  agreement,  &c.  "  together  with  every  sche- 
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dule,  receipt,   or  other  matter  put  or  indorsed       I8SS. 
thereon,  or  annexed  thereto,  when  the  same  shall     "^"veIT^ 
not  contain  more  than  1080  words ;  and  an  jad-         '•• 
ditional  duty  is  imposed  when  the  same  shall  contain 
more  than  1080  words/*     The  inventory  in  the 
present  case  was  annexed  to  the  agreement,  and 
the  words  contained  in  the  inventory  are  therefore 
to  be  counted  in  estimating  the  amount  of  the 
stamp  required ;  and  the  number  of  words  in  the 
agreement  and  inventory  together  exceeding  1080, 
he  contended  that  the  instrument  ofiered  in  evi- 
dence ought  to  have  been  stamped  with  the  higher 
duty. 

Merewether  Serjt.  for  the  defendant,  re-examined 
his  witness,  and  proved  by  his  evidence,  that  at  the 
time  when  the  agreement  was  executed,  the  in- 
ventory was  not  in  fact  annexed  to  the  agreement, 
but  had  been  annexed  at  a  subsequent  time ;  and 
lie,  therefore,  contended  that  the  instrument  did 
not  require  the  larger  stamp.     The  circumstance, 
that  the  agreement  made  mention  of  the  inventory 
as   "  annexed,*'  was  not  conclusive :  the  fact  being 
proved  to  be,  that  it  was  wo/ annexed  at  the  creation 
of  the  instrument,  which  was  the  date  to  look  to  in 
ascertaining  the  amount  of  the  stamp.     It  was  to 
l>e  observed,  also,  that  here  the  writing  supposed 
to  be  annexed  was  itself  stamped  with  the  stamp 
assigned  to  it  by  law. 

TiNDAL  C.  J.  The  circumstance  of  the  inven- 
tory being  stamped  as  an  inventory,  cannot  make 
any  difference  in  the  question ;  the  point  in  dis- 
pute is,  whether  the  agreement  be  duly  stamped.   If 
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the  inventory  is  to  be  considered  as  annexed  to 
the  agreement,  then  the  agreement  requires  the 
additional  stamp.  I  am  of  opinion  that  the  inven- 
tory is  to  be  considered  as  so  annexed. 

The  parties'speakof  it  in  the  agreement  itself  of 
annej'ed,  and  I  think  they  are  estopped  from  now 
saying  it  was  not. 

Evidence  of  the  agreement  was  accordingly  re- 
jected, and  the  plaintiff  had  a  verdict 

Wilde  and  Spankie  Seijts.,  and  Hutchinson  for 
the  plaintiff. 

Merewether  Serjt  and  JVaUinger  for  the  de- 
fendant 


See  Lake  v.  Ashwell,  3  East,  326.     Attxvood  v.  Small,  7  B. 
&  C.  390. 


WifTMnrsTZB. 
Feb,n. 


WALKER  V.  RAWSON. 


Where  money  INDEBITATUS   ossumpsit^    for   work   and    labouL 

This  was  an  actioi^  brought  by  the  plaintiff,  a  civil 
engineer,  against  one  of  the  committee  of  the  Brad- 
ford and  Leeds  Rail  Road  Company,  to  recover 
the  amount  of  the  plaintiff's  charges  for  surveying 
and  marking  out,  &c.  the  intended  line  of  road,  &c 
The  defendant  had  paid  money  into  Court,  and 
b  prldud^"'  the  principal  ground  of  defence  was,  that  the  plain-. 
from  saying      tiff  *s  charge  was  excessive. 

that  he  con- 
tracted with  the  plaintiff  and  another  party  who  ought  to  have  been  a  co-pUdntiiSI 


is  paid  into 
Court  in  an 
action  of  m- 
debitatus  at" 
sumptitf  for 
work  and 
labour,  and 
the  work  was 
all  done  under 
one  contract, 


Rawson, 
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It  appeared  in  evidence  that  the  .plaintiff  had       1838. 
been   employed  jointly  with  one  Burgess ;   and,     \vaLker 
thereupon,  it  was  insisted  for  the  defendant,  that      ^  ^• 
the  action  was  improperly  brought  in  the  name  of 
Walker  alone. 

Wilde  Serjt.,  for  the  plaintiff,  relied  on  the  de- 
fendant's having  paid  money  into  Court,  which  was 
an  admission  of  his  being  liable  to  the  plaintiff  on 
the  record. 

Jones  Serjt.  That  would  be  so,  if  there  had 
been  a  special  count  setting  out  the  contract ;  no 
doubt,  payment  of  money  would  then  admit  the 
contract  as  stated  in  the  declaration.  But  where 
there  are  only  the  indebitalus  counts,  the  only  ad- 
mission made  by  paying  money  into  Court  is  an 
admission  that  the  defendant  is  indebted  in  the 
amount  actually  paid  in.  Seaton  v.  Benedicty  5  Bing. 
28.;  and  he  cited  the  words  of  Best  C.J.  in  that  case. 

TiNDAL  C.  J.  (Stopping  Wilde  Serjt.  in  answer.) 
The  present  case  is  different  from  that  cited. 
There  the  action  was  brought  to  recover  the  price 
of  goods  supplied  to  the  defendant's  wife ;  each 
article  might  there  be  treated  as  the  subject  of  a 
separate  contract ;  and  the  payment  of  money  might 
therefore  admit  a  liability  as  to  some  articles,  and 
leave  others  disputed.  But  here,  if  the  defendant 
is  liable  in  respect  of  any  of  the  work  done,  he  is 
liable  in  respect  of  the  whole  of  the  work,  for  the 
contract  was  one :  and  the  only  question  is,  whe- 
ther it  was  made  with  the  plaintiff  alone,  or  with 
the  plaintiff  and  Burgess  jointly.    Now,  the  de- 

VOL.  IT,  s 
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fendant  being  sued  by  the  plaintiff  alone,  pays 
money  into  Court,  and  thereby  admits  that  he  is 
content  to  treat  the  contract  as  made  with  the 
plaintiff  only. 

I  certainly  therefore  shall  not  nonsuit  the  plain- 
tiff, but  the  defendant  shall  have  leave  to  move,  if 
he  pleases. 

Verdict  for  the  plaintiff  for  full  amount. 

Wilde  Serjt  and  Talfourd  for  the  plaintiff. 
Jones  Serjt.  and  Baines  for  the  defendant 

No  motion  was  made  to  disturb  the  verdict. 
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Guildhall, 
Feb,\2. 

If  a  person 
liaying  a  lien 
on  goods 
wrongfully 
parts  with 
them,  the 
owner's  right 
to  the  pos- 
sefHion  re- 
vives, and  he 
may  maintain 
trover  for 
them. 


SCOTT  V.  NEWINGTON. 

Trover  for  certain  china  jars. 

The  jars  were  the  property  of  the  plaintiff,  who 
had  lodged  with  Mr.  Hisburrij  and  had  left  the 
jars  as  a  lien  for  some  arrears  of  rent.  Hisbvm 
pledged  the  jars,  and  they  were  found  in  the  pos- 
session of  the  defendant,  but  by  what  means  the 
defendant  got  them  did  not  appear ;  no  tide  was, 
however,  set  up  under  Hisbum.  The  plaintiff's 
attorney  demanded  the  jars  of  the  defendant,  and 
they  were  refused ;  he  was  also  authorized  by 
Hisbum^  and  demanded  for  both. 

It  was  contended  for  the  defendant,  that  as 
Hisbum  had  a  lien  unsatisfied  on  the  jars,  the 


V, 

Newingtok. 
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plaiDtiff  had  no  right  to  the  possession,  and  the       1833. 
action  ought  to  have  been  brought  by  Hisbum.  '  g^^^  ' 

m 

TiNDAL  C.  J.  I  think  not.  If  a  person  having 
a  lien,  abuses  it  by  pledging  the  goods,  the  owner's 
right  to  the  possession  revives,  and  he  may  maintain 
the  action.     But  you  may  move  upon  it. 

Verdict  for  the  plaintiff. 

Bompas  Serjt.  and  Gale  for  the  plaintiff. 
Comyn  for  the  defendant. 

No  motion  was  made  to  disturb  the  verdict 


H<mes  V.  BaUy  7  B.  5c  C  481.    Montague  on  Lien,  24f. 


KIRTON  V.  WOOD.  GlnLDHAL^ 

FA.  15. 

Assumpsit  on  an  apothecary's  bill  with  the  usual  The  defend- 
money  counts.     Pleas,  general  issue  and  set-off.       SonVf  wme- 

It  was  proved  that  the  plaintiff  had  attended  a  '*""«  ^^ 
:hild  of  the  defendant's,  and  supplied  medicines  spedifying  how 
o  the  amount  of  10/.,  and  a  bill  had  been  delivered  TttitidT 
o  this  amount.     The  defendant  had  a  counter  the  plaintiff 
>ill  against  the  plaintiff,  but  the  amount  did  not  for  nominal 
tppear.     The  defendant,  on  being  applied  to,  said,  ^^"^[^u^ 
f  the  plaintiff  would  send  a  receipt  for  his  bill,  he  stated.   On 
irould   send  in  his  (the  defendant's)  counter  bill  Lrount^muit 
nd  pay  the  difference.     There  was  no  proof  of  the  ^  »hown. 
laintiff 's  being  an  apothecary ;  and  upon  its  being 
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objected  that  the  plaintiff  must  be  nonsuited  for 
want  of  proof  of  his  qualification, 

Bompas  Serjt.  contended,  that  the  promise  to 
pay  supplied  the  deficiency,  and  entitled  him  to  a 
verdict  on  the  account  stated. 


TiNDAL  C.  J.  Assuming  that  the  promise  would 
supply  the  deficiency,  still  there  is  nothing  to  shew 
what  the  difference  which  the  defendant  promised 
to  pay  is  ;  it  is  clear,  the  plaintiff  is  not  entitled  to 
the  whole  sum,  and  on  an  account  stated,  you  must 
shew  some  precise  sum. 

Nonsuit 

Bompas  Seijt.  and  Erie  for  the  plaintiff 
Jones  Serjt  for  the  defendant 

See  Teal  v.  Auty,  2  Brod.  &  B.  99. 


Guildhall, 
Feb.  S2. 

A  party  ap- 
pearing in 
person  must 
examine  the 
witnesses,  as 
well  as  address 
the  jury. 
Counsel  can 
only  be  heard 
to  assist  him 
on  legal  ob- 
jections. 


SHUTTLEWORTH  v.  NICHOLSON, 

Case  for  a  libel. 

The  defendant  announced  that  he  intended  to 
defend  himself;  but  after  the  first  witness  had  been 
examined  in  chief,  Taylor  rose  to  cross-examine 
him,  when 

TiNDAL  C.  J.  interfered  and  said,  that  if 
counsel  examined  or  cross-examined  the  witnesses, 
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they  must  conduct  the  defence  throughout.  There 
could  not  be  a  partition  of  labour  between  the  bar 
and  the  party.  If  the  defendant  meant  to  address 
the  jury,  he  must  examine  the  witnesses.  It  would 
be  very  derogatory  to  the  dignity  of  the  bar,  and 
otherwise  mischievous,  to  allow  a  counsel  to  make 
out  the  facts  from  the  witnesses,  and  afterwards  for 
a  defendant  to  state  what  he  chooses  to  the  jury. 

Taylor  claimed  to  be  allowed  to  assist  in  matter 
of  law. 

TiNDAL  C.  J.  If  any  matter  of  law  arises,  I 
shall  be  glad  to  hear  you ;  this,  on  which  we  now 
are,  is  fact. 

Taylor  J  at  the  conclusion  of  the  plaintiflTs  case, 
argued  that,  in  point  of  law,  there  was  no  case  to 
go  to  the  jury;  but  the  objection  was  overruled, 
and  the  defendant  addressed  the  jury. 

Verdict  for  the  plaintiff,  150/. 

Wildcj  Spankie^  Seijts.,  and  Mirehouse  for  the 
plaintiff. 

Defendant  in  person. 
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WINCHESTER. 
Coram  Park  J. 


Feb.  28. 


REX  V.  SMITH. 


A  permanent 
building  used 
and  slept  in 
only  for  a 
short  time, 
for  the  pun- 
pose  of  a  fair, 
may  be  treated 
as  the  dwell- 
ingJiouse  of 
the  person  so 
occupjrin^  it, 
in  an  mdict- 
roent  for 
burglary, 
though  un- 
occupied the 
rest  of  (he 
;jrear% 


Indictment  for  burglary. 

The  building  alleged  to  have  been  broken  and 
entered  was  a  peimanent  one  of  mud  and  brick  on 
the  down  at  Weyhill,  used  only  as  a  booth  for  ttxt 
purposes  of  the  fair,  for  a  few  days  in  the  year. 
It  had  wooden  doors,  and  windows  bolted  inside, 
and  the  prosecutor  rented  it  for  the  week  of  l&e 
fair,  and  he  and  his  wife  slept  there  every  night  of 
the  fair,  during  one  night  of  which  the  offenfce 
was  committed. 

Park  J.  (after  consulting  Littledale  J.)  held  that 
this  was  a  sufficient  dwelling-house  for  thef  pur- 
pose of  burglary. 

The  prisoner  was  convicted. 

Greenwood  for  the  prosecution. 
Dampier  for  the  prisoner. 


But  burglary  cannot  be  committed  in  a  mere  tent  or  booth 
erected  in  a  market  or  fair.  4  Bl.  Com.  225.>  1  Hale,  557«> 
iHaw.  C.S8.  8. 17. 
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WINCHESTER. 
Coram  Littlbdale  J. 


REX  V.  EDWARD.  Fa.as. 

Indictment  for  robbery.  Obtaiiiiiig 

The  money  was  obtained  from  the  witness  by  a  "Sfe  under 
threat  to  accuse  her  husband  of  an  unnatural  of-  threat  of  no- 
fence,  and  the  money  so  obtained  was  the  property  husband  of  an 
of  the  husband,  the  prosecutor.  offen^b  not 


LiTTLEDALE  J.  Said  the  case  was  new  and  pen 
plexing*  He  thought  it  was  rather  a  misdemeanor. 
To  make  a  case  of  this  description  a  robbery,  the 
intimidation  should  be  on  the  mind  of  the  person 
threatened  to  be  accused,  and  the  apprehension 
of  the  wife  was  of  a  different  character.  The 
7  &  8  G.  4.  c.  2.  s.  7-  is  in  terms  confined  to  threats 
made  to  the  party  himself.(a)  The  principle  is,  that 
the  person  threatened  is  thrown  off  his  guard,  and 
has  not  firmness  to  resist  the  extortion ;  but  he 
could  not  apply  that  principle  to  the  wife  of  the 
party  threatened.  Even  as  a  misdemeanor,  the 
case  was  new,  though  he  thought  that  the  only  way 
to  treat  the  offence.     He  therefore  directed  an  ac* 

quittal. 

The  prisoner  was  acquitted,  and  after- 
wards tried  for  the  misdemeanor,  but 
acquitted  from  the  non-appearance  of 
the  prosecutor. 

Saunders  for  the  prosecution* 
The  prisoner  was  undefended. 

(a)  See  R.  v.  Dunkky,  R.  &  M.  C.  C.  R.  90. 

3  4 


robbery. 
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EXETER. 
Coram  Park  J. 


Mdrekis.  PEDLER  V.  PAIGE. 

i^bytwit.  I^=BT  on  bond. 

ness  become         Pleas,   nou  cst  factum^   and  release  by  a  lost 

Uincly  may  ^    j      j 
ready  on  proof  uCCCl. 

of  the  wit-  YoY  the  defence,  it  was  proposed  to  put  in  evi- 

ness  8  writing,  *•      *•  * 

without  call-    dence  an  instrument  witnessed  by  a  person  proved 
"^  to  be   blind,    and  whose    handwriting  was  also 

proved. 

For  the  plaintiff,  it  was  objected,  that  it  was  still 
necessary  to  call  the  witness,  in  order  that  the  cir- 
cumstances attending  the  execution  might  be 
proved  by  him  afler  hearing  the  lease  and  his 
attestation  described,  that  being  the  object  for 
which  an  attesting  witness  was  selected. 

Follett^  contr^j  cited  Wood  v.  Drury^  1  Ld.  Ray. 
7S4.,  1  Starkie,  337.,  Roscoe,  64. 

Park  J.  There  is  great  weight  in  the  reasons 
urged  for  calling .  the  witness,  but  under  the 
authority  of  the  case  cited,  I  shall  receive  the 
evidence. 

Verdict  for  defendant 

R.  Bayley  and  Crotioder  for  the  plaintiff. 

Wilde  and  Coleridge  Serjts.,  and  Follett  for  the 
defendant. 
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1833. 

TRIST  V.   JOHNSON.  March  18. 

Assumpsit.  Notice  to 

For  the  defence,  a  letter,  written  to  the  plain-  Ke^sCTved"*" 
iff  *s  attorney  and  (as  was  stated)  in  answer  to  one  ^^J^^®n 
rem  him  relating  to  the  cause,  was  called  for  under  day  on  parties 
I  notice  to  produce  served  during  the  assizes.  Som^^ 

The  cause  was  tried  on  Monday ^  the  commis-  ®*^®  ^"^^ 
ion  day  was  the  Friday  before,  and  the  notice 
¥as  served  in  Court  on  the  Saturday ^  on  the  plain- 
iff's  attorney,  who  lived  forty  miles  off. 

It  was  objected  that  the  notice  was  served  too 
ate. 

FoUett.  The  letter  relates  immediately  to  this 
i^ause,  and  the  attorney  must  be  supposed  to  have 
3rought  it  amongst  the  other  papers  in  this  cause. 

Park  J.  I  certainly  think  the  notice  ought  to 
be  served  before  the  commission  day  of  the  assizes, 
to  enable  the  party  to  bring  the  papers  required. 
That  is  the  practice,  and  it  has  been  recently  so 
decided. 

Verdict  for.  the  plaintiff,  (a) 

Wilde  Serjt  and  Moody  for  the  plaintiff. 
FoUett  and  Bere  for  the  defendant. 


(a)  See  the  next  case. 
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EXETER. 
Coram  Littledale  J. 


^««*«o-  REX  V.  ELLICOMBE. 

Notice  to  pro-  Indictment  foi  Setting  fire  to  a  dwelling-house 
on  a  prisoner   with  intent  to  defraud  the  trustees  of  the  Sun  fire 
SS.?wo      insurance  Company, 
days  before  There  Were  other  counts  with  different  allegations 

the  trial,  is  ^     ^i.     •    ^      x 

insufficient  to  as  to  the  intent. 

let  in  second-       'pj^g  counsel    for  the    prosecution   proved  by 

ary  evidence.  i     i  i  i  •  i     r 

parol  that  the  prisoner  effected  a  policy  with  the 
Sun  Fire  Office,  and  notice  to  produce  this  policy 
was  served  on  the  prisoner  in  gaol,  in  the  assize 
town,  on  Monday  at  eleven  o'clock. 

The  assizes  commenced  on  the  Friday  pre- 
ceding, and  the  trial  took  place  on  Wednesday* 
The  policy  was  then  called  for.  The  prisoner's 
residence  was  ten  miles  from  the  assize  town. 

For  the  prisoner,  it  was  objected,  that  the  notice 
was  too  late,  and  Trist  v.  Johnson,  suprd,  p.  259- 
was  cited ;  and  it  was  contended,  that  the  principl 
laid  down  in  that  case  applied  more  strongly 
this,  where  the  party  was  in  prison,  and  had  n 
means,  however  near  his  residence,  of  procuring 
the  papers. 

Littledale  J.,  after  consulting  with  Park  J., 
said,  that  the  notice  was  too  late.  In  civil  cases, 
the  rule  was  this;  notice  to  produce  should  be 
served  before  the  assizes,  when  the  party  lived 
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away  from  the  assize  town,  in  order  that  he  may       1833. 
have  an  opportunity  of  bringing  the  paper  de-        j^^^^"^ 
manded;   and  if  notice  served  after  the  assizes         *• 
eommenced  was  too  late  in  a  civil  case,  dfortiari^ 
in  a  criminal  case,  where  the  party  was  in  prison  at 
a  distance  from  his  home,  it  must  be  so. 

The  case  proceeded  on  the  other  counts,  and 
tbe^  prisoner  was  acquitted. 

Greenwood  and  Sewel  for  the  prosecution. 
Moody  and  Cockbum  for  the  prisoner. 


TAUNTON. 
Coram  I/ittledale  J. 


Doe  d.  GALLOP  v.  VOWLES.  AprUz. 

This  ejectment  was  brought  to  recover  certain  A  deceased 
property  which  was  mortgaged  in  1755,  and  the  buffo^'' 
question  in  the  cause  was,  whether  the  defendant  ^ifjj^'^ 
had  been  in  possession  adverse  to  the  mortgagee  thereon,  is  not 
for  upwards  of  twenty  years.     In  order  to  prove  the  work  hav- 
that  the  mortgagee  had  interfered  with  and  re-  ing  been  done 
paired  the  premises,  a  carpenter's  bill  debiting  the  charge<C^ 
mortgagee,  with  a  receipt  thereon  in  the  carpenter's  ^pl^^^ounj 
writing  for  work  done  on  the  premises,  was  offered  amongst  the 
in  evidence.     It  was  proved  that  the  carpenter  was  of  the^wn 
dead,  and  that  the  bill  and  receipt  came  from  the  <=*^«^- 
papers  of  the  mortgagee  in  the  hands  of  his  re- 
presentative. 
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18S3.  ^  This  evidence  was  objected  to  by  the  counsel  for 
the  defendant,  on  the  ground  that  the  paper  taken 
alone  was  not  within  the  principle  on  which  all 
the  cases  had  gone,  namely,  that  the  writing  was 
against  the  interest  of  the  writer.  Here  it  was 
only  stated  on  the  face  of  the  paper,  that  money 
which  had  been  owing  was  paid,  and  this  left  the 
writer  just  in  the  same  situation  as  before,  there 
being  no  other  evidence  of  the  debt  but  the  state- 
ment, and  that  statement  being  equally  evidence 
of  the  payment. 

Wilde  Seijt.  contended  that  it  had  been  over 
and  over  again  decided,  that  such  entries  and 
papers  which  raised  the  demand  and  discharged 
it,  were  evidence  of  reputation.  That  the  man- 
midwife's  case  was  precisely  in  point. 

LiTTLEDALE  J.  The  cascs  have  gone  quite  fer 
enough.  There  would  be  no  limit,  if  such  a  paper 
as  this  were  admitted.  I  think  the  paper  in- 
admissible. 

Verdict  for  the  defendant(a) 

Wilde  Serjt  and  Escott  for  the  plaintiff. 
Coleridge  Seijt.  and  Erie  for  the  defendant 


(a)  Id  Higham  v.  Ridgway^  (the  man-midwife's  case,)  10  East, 
109.,  which  is  the  nearest  case  to  the  present,  the  work  done 
for  which  the  entry  of  charges  was  marked  paid,  was  prove 
by  other  evidence  than  the  entries,  and  this  fact  is  relied  on  b; 
Lord  EUcnborough  in  giving  judgment. 
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YORK. 

Coram  Alderson  J. 


SIDDALL  V.  RAWCLIFF.  March  9. 


Assumpsit  on  a  joint  and  several  promissory  note  Where  a  pro- 
made  by  the  defendant  and  two  others  A.  B.  and  ""r^^^^^^ 
C.  D.J  dated  in  July  1825,  for  100/.,  payable  with  ^payable on 
interest  to  the  plaintiff  on  demand.  was  in  ^th 

Plea,  general  issue.  K^;:^^ 

The  plaintiff  was  a  trustee  for  a  benefit  society.  ?f  money  by 
A.  B.  was  a  member  of  the  society.     Upon  occa-  the  payee  havl 
sion  of  the  society's  lending  100/.  to  A.  B.,  he  Sl^^n 
signed  and  gave  them   the  promissory  note  in  action  on  the 
question ;  the  present  defendant  and  C.  2).  also  Seen Tcog- 
signing  it  as  sureties  for  A.  B.     The  loan  was  U,°^^°^**^® 
made  to  A.  B.  on  the  understanding  that  it  should  then  due,  can- 
be  repaid  by  quarterly  instalments.  a  wTOnd^*^ 

For  the  defendant  evidence  was  given,  that  in  action  for 
1830  (there  being  then  an  arrear  of  Vjl.  \0s.  due  payment  of 
from  A.  B.  to  the  society)  an  action  had  been  -Jg^^J^^^"* 
brought  on  the  note  by  the  present  plaintiff  against 
the  present  defendant,  and  A.  B.  and  C.  D. 

The  proceedings  in  that  action  were  abandoned 
by  the  plaintiff,  upon  an  agreement  by  the  present 
defendant  to  give  a  cognovit  for  the  said  sum  of 
17/.  10^.,  adding  the  amount  of  other  instalments 
which  had  accrued  due  since  the  commencement 
of  that  action,  together  with  the  costs.     The  pro- 
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183S.  ceedings  in  the  former  action  were  given  in  evi- 

SiDDALL  dence,  as  was  also  the  cognovit^  (which  recited  the 

»•  agreement  as  before  stated,)  and  a  receipt  dated 

AwcLiFF.  g^^^  ^^  January  1831,  headed  "  Siddall  v.  A.  B. 

and  others,*'  signed  by  the  plaintiff's  attorney,  and 
expressing  that  he  had  received  from  the  now 
defendant  the  sum  of  40/.  Gs.  8rf.,  "  the  amount  of 
debt  and  costs  in  this  action." 

The  present  action  was  brought  to  recover  other 
instalments  which  had  subsequently  become  due 
from  A.  B. 

Under  these  circumstances,  it  was  contended 
for  the  defendant,  that  the  acceptance  of  the  cog- 
novit  and  the  subsequent  receipt  of  the  mcxiey, 
operated  as  a  complete  bar  to  the  present  actioD. 

Alexander  and  DundaSy  contrd,  insisted  that  the 
plaintiff  had  a  right  to  put  the  note  in  force 
against  the  defendant,  upon  every  accruing  de&uH 
on  the  part  of  A.  B. 

Alderson  J.  A  former  action  having  been 
brought  upon  this  note  and  a  recovery  obtained 
against  the  defendant  (for  the  taking  a  cognwit  from 
him  and  accepting  the  amount  of  the  same  was  equi- 
valent to  a  recovery),  I  think  the  plaintiff  cannot 
maintain  this  action.  He  is  trying  to  treat  this  as 
if  it  were  a  bond ;  if  he  could  do  so,  the  revenue 
would  be  defrauded :  a  note  might  be  so  framed  as 
to  meet  the  intention  of  the  parties ;  but  it  would 
require  a  higher  stamp.  If  this  action  could  be 
maintained,  it  would  follow  that  the  plaintiff  might 
sue  the  defendant  upon   default  in   payment  oi 


SPMNG  ASSIZES,  S  W.  IV.  265 

the  next  instalment  also,  and  so  on  as  each  instal-       1833. 
ment  became  due.  ^^^^ 

Nonsuit,  with  leave  to  move.     „    «*• 

Kawcliff. 

Alexander  and  Dundas  for  the  plaintiff. 
Blackburn  for  the  defendant. 

No  motion  was  made  to  set  aside  the  nonsuit. 


BAYNTUN  V.  CATTLE.  ,  York, 

March  II. 

Assumpsit  for  money  paid,  &c.  i.  Monejr  de- 

Plea,  general  issue.  r^S.?! 

The  plaintiff  had  been  a  candidate  to  represent  ®?p®?^®^  ^y 

the  city  of  York  in  parliament,  at  the  election  disbursements, 

which  took  place  in  the  year  1830.    The  defendant  ^"red^fr^" 

had  acted  as  his  agent  on  that  occasion  ;  and  the  ^i?  by  the 

present  action  was  brought  to  recover  from  him  the  the"pnncipai 

balance  of  money  paid  to  him  as  such  agent,  after  ^^^^^war    f 

giving  him  credit  (as  was  alleged)  for  all  the  dis-  the  aiegai  dis- 

1  .     1       I     J  J     •  X     x»  xL.        1      ^"  bursements, 

bursements  he  had  made  m  respect  oi  the  election,  ^r  if  he  sub- 
To  prove  that  the  defendant  had  received  the  s^quentiy 

^  ,  assented  to 

monies  with  which  he  was  charged,  the  plaintiff  them. 
put  in  evidence  an  account  which  the  defendant  byaMndSdate 
had  sent  to  him:  one  side  of  it  admitted  receipts  at  an  election 
by  the  defendant,  and  the  other  side  purported  to  of  parliament, 
contain  the  disbursements  he  had  made.     On  the  °^  ^^\  ^V 

penses  ot 
taking  up  the 
freedom  of  his  voters,  is  ill^aU 
3.  ScnUflCf  It  is  illegal  for  a  candidate  to  pay  the  travelling  expenses  of  a  voter. 
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1833.       face  of  the  account  a  balance  appeared  to  be  due 
"^^^^^     to  the  defendant. 
„  »•  The  following  were  some  of  the  items  entered 

Oattls 

under   the    head    of  disbursements    by  the  de- 
fendant :  — 

^e  s.  d. 
"  Conveyance    of  London   voters 

home  again  to  London      -       -    99S  0  6 

"  HuU  voters*  return  conveyance  -    602  8  3 

"  Coi'poration  freedom  fees    -      -     I76  8  6 

'*  1185  Christmas  boxes     -      -      -  1185  0  0" 

The  plaintiff*  insisted  that  several  of  the  sums 
alleged  to  have  been  disbursed  by  the  defendant 
had  not,  in  fact,  been  disbursed  ;  and,  with  a  view 
to  falsify  the  account  in  this  respect,  he  called 
(amongst  others)  witnesses  who  proved  that  the 
charges  made  for  the  return  conveyance  of  the 
voters  were  much  more  than  the  actual  expense  of 
their  conveyance  could  have  been. 

The  defendant,  on  the  other  hand,  insisted  that 
the  plaintiff*  had  not  only  admitted  that  the  de- 
fendant had  disbursed  the  money  placed  in  his 
hands,  —  but,  that  supposing  some  of  the  items  of 
disbursement  to  be  open  to  objection,  still  the 
plaintiff*  was  fully  aware  of  the  nature  of  those  dis- 
bursements, and  had  assented  to  them,  —  and  could 
not  therefore  now  recover  back  the  money  from 
the  defendant ;  and  some  letters  written  by  the 
plaintiff*  to  the  defendant  were  put  in  evidence  in 
support  of  this  defence. 

The  defendant  also  proved,  that  while  the 
election  in  question  was  going  on,  the  plaintiff 
was  at  Yorkf  and  was  heard  to  complain  of  the 
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defendant  as  being  too  "  niggardly,"  and  said,  he       18SS. 
wished  the  election   to  be  carried  on  with  more 
spirit  and  expense ;  and  at  another  time,  he  made 
a  similar  complaint,  and  said,  **  he  wanted  to  be  at 
the  head  of  the  poll,  cost  what  it  would" 

In  explanation  of  the  item  for  Christmas  boxes, 
it  was  attempted  to  be  shewn  to  be  the  custom  at 
York  to  give  21.  for  each  plumper  at  an  election, 
and  1/.  for  a  split  vote. 

Alderson  J.,  in  summing  up  to  the  jury,  (after 
referring  to  the  attempt  made  to  falsify  the  De- 
fendants account  in  point  of  fact,  and  telling  them, 
that,  if  they  thought  that  the  plaintiff  had  suc- 
ceeded in  so  falsifying  it,  he  was  entitled  to  their 
verdict,)  proceeded  thus: — If  you  think  the  plain- 
tiff has  not  falsified  the  account  in  point  of  fact^ 
then  the  question  is,  whether  the  disbursements 
Diade  by  the  defendant  were  legal,  or  whether  (ad- 
mitting them  to  be  illegal)  the  plaintiff  was  aware 
of  the  nature  of  the  disbursements,  and  nevertheless 
Acquiesced  in  them.  First,  then,  are  the  disburse- 
ments legal  ?  Now,  upon  that  point,  there  can  hardly 
be  any  doubt  Take,  for  instance,  the  items  for 
the  sums  alleged  to  have  been  paid  to  the  voters 
for  their  travelUng  expenses  home.  It  is  clear 
from  the  evidence,  that  the  sums  paid  to  those 
roters  under  pretence  of  paying  their  expenses,  in 
Fact  bore  no  sort  of  proportion  to  their  actual  ex- 
penses. They  were  clearly  calculated  on  some 
other  principle,  and  one  can  hardly  doubt  what 
that  was.  If,  indeed,  the  voters  had  only  been  paid 
their  actual  expenses,  a  difference  of  opinion  has 

VOL.  II.  T 
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18SS.^  existed  as  to  the  legality  of  such  payments  (a): 
some  committees  of  the  House  of  Commons  having 
held  that  such  payments  are  legal;  others  (and 
probably  theirs  is  the  more  correct  opinion)  that 
such  payments  are  noi  legal ;  for  it  is  obvious 
that  such  a  mode  of  proceeding,  if  allowed,  would 
lead  to  great  abuses.  Then,  again^  as  to  money 
paid  for  the  expenses  of  taking  up  the  freedom  of 
some  of  the  voters;  this  payment,  also,  in  my 
opinion,  is  clearly  illegal.  [^Jones  Seijt  referred 
to  the  decision  of  the  committee  on  the  Worcester 
case,  (i)]  With  great  respect  for  the  tribunal  by 
which  the  payment  was  there  held  to  be  legal,  I 
have,  myself,  no  doubt  that  it  was  an  illegal  pay- 
ment. The  Christmas  boxes  form  an  item  ad- 
mitting of  no  disguise ;  it  is  impossible  to  dose 
one's  eyes  to  the  meaning  of  an  item,  charginj 
1185/.  for  1185  Christmas  boxes. 

Then,  the  only  question  remaining  is.  Did  th( 
plaintiff  know  of,  and  authorize,  these  illegal  pay- 
ments ?  If  he  did  not,  he  has  a  right  to 
the  amount  in  this  action  ;  for  if  a  person 
money  to  an  agent,  to  be  by  him  laid  out  in  legaEH^ 
disbursements,  but  the  agent  chooses  to  lay  oa*'^ 
part  of  the  money  in  disbursements  which  are  no^^  "^ 
legal,  he  cannot  claim  credit  for  those  disburse:^^* 
roents  when  he  comes  to  settle  with  his  employer:^*'* 
Looking  to  all  tlie  facts  of  the  case,  —  the  letten=^ 
written  by  the  plaintiff,  and  the  expressions  m 
by  him  during  the  election, — you  are  to  say  wl 
ther  the  plaintiff  did  or  did  not  know  that 


(a)  See  Shepherd's  Summary  of  Election  Law,  p.  57. 

[b)  Reported  in  Male  on  Elections,  p.  352. 
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illegal  practices  were  resorted  to  for  the  purpose 
of  carrying  his  election ;  or  whether  he  did  or  did 
not  subsequently  assent  to  them  when  brought 
under  his  observation,  for  such  subsequent  assent 
would  be  equal  to  a  ratification  of  the  whole  pro- 
ceeding. If  this  should  be  your  opinion,  your 
verdict  must  be  for  the  defendant,  otherwise,  for 
the  plaintiff. 

Verdict  for  the  defendant 
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1833. 


Bayntun 
Cattle. 


Jones  Seijt  and  S.  Martin  for  the  plaintiff. 

F.  PoUockj  Cresswellj  and  Alea^ander  for  the  de- 
fendant 


COPE  V.  COPE. 


YOEK. 

March  15. 


This  was  an  issue  out  of  Chancery,  to  try  whether  i.  On  ai»  issue 
WilUs  Cope  was  one  of  the  legitimate  children  of  i^itimacy  of 
Richard  and  Elizabeth  Cope.  ""P^^  *>?™ 

-*^  ofamamed 

It  appeared  that  Richard  and  Ehzabeth  Cope^  woman,  smce 
at  the  time  of  the  birth  of  Willis  Cope^  were  ciarationgby 
livins^  in   a   very  humble   situation   of  life  in  a  her  that  he 

*  was  not  the 

small  village   in   Yorkshire.     After  having  five  sonofher 
children,  (whose  legitimacy  was  undisputed,)  the  oft^ther"' 
husband,  a  few  years  before  the  birth  of  WiUis  inan,wrenot 

admissible  * 

Cope^  went  to  work  as  a  labourer  on  the  JVolds^  nor  are  such 

declarations 
of  the  husband  admissible. 
St.  A  baptismal  register,  in  which  the  party  is  described  as  the  illegitimate  son  of  his 
mother,  is  admissible  evidence  on  the  trial  of  such  an  issue. 

3.  Where  the  husband  has  had  opportunity  of  access  to  his  wife  at  a  period  which 
«dniits  oi  his  having  then  begotten  the  child  born  of  her,  he  is  presumed  to  have  done 
«o.  But  that  presumption  may  be  rebutted  by  strong  circumstances  to  shew  that  the 
husband  did  not  have  sexual  intercourse  with  his  wife. 
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'18SS.  ^  at  some  considerable  distance  from  the  village; 
but  during  all  that  time,  and  up  to  the  very  time 
of  the  birth  of  JVillis  Cope^  and  for  some  time 
afterwards,  the  husband  was  in  the  habit  of  from 
time  to  time  returning  to  the  village  where  his 
wife  and  children  continued  to  live;  he  used  to 
return  once  in  every  month  or  six  weeks,  and 
usually  remained  there  from  Saturday  until  the 
Sunday  evening  or  Monday  morning.  A  witness 
deposed  to  having  seen  him  in  the  house  where 
his  wife  lived  several  times  after  the  birth  of  the 
child.  It  was  also  proved,  that  on  one  occasion 
the  husband  sent  money  to  his  wife.  There  was 
no  evidence  of  any  quarrel  having  taken  place 
between  them. 

For  the  defendant,  (who  was  the  party  denying 
the  legitimacy  of  JVillis  Cope^)  evidence  was  given 
that  a  man  of  the  name  of  John  JVillis  was  living 
within  a  very  short  distance  of  the  house  where  the 

•  

mother,  Elizabeth  Cope,  lived;  that  he  was  fre- 
quently seen  at  the  house,  and  was  sometimes 
brought  there  at  night  drunk,  and  remained  there 
until  next  morning ;  that  he  was  in  the  habit  oi 
giving  money  to  the  wife  about  the  time  of  the  birlli  ^^ 
of  the  child  JVillis  Cope,  and  for  some  time  after- 
wards; that  he,  John  JVillis,  had  applied  to  trad< 
men  with  a  view  to  getting  JVillis  Cope  takei)  b] 
one  of  them  as  an  apprentice ;  that  JVillis  Cape^^^ 
when  young,  had  been  in  the  habit  of  speaking  q9^^ 
John  JVillis  as  his  father.  The  defendant  alsc^*^ 
offered  in  evidence  the  baptismal  register  of  Willisi  -^ 
Cope,  which  was  in  the  following  terms :  — 

"  179*.  Dec.  7.  JVillis,  illegitimate  son  of  Ei 
zabeth  Cope." 


(a)  Wihen  v.  Lato,  S  Stark.  N.  P.  C  63. 

(4)  Reported  in  3  Carr.  &  P.215.  4-27.  On  reference  to 
the  short-hand  notes  of  the  trial,  which  took  place  at  the  Sum- 
mer assizes  for  Gloucester  in  1828,  coram  Gaselee  J.,  it  appears 
that  the  entry  in  the  register,  which  was  there  received  in  evi- 
dence without  opposition,  was  in  the  following  terms :  —  "  Evan 
Williams f  abase  child,  was  baptized  11th  o£  January  1793;" 
and  a  note  was  added,  in  the  rector's  hand,  "  supposed  of 
Austen  ^  the  weaver  of  this  town's  son." 

(c)  Vide  infray  p.  276. 
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The  entry  was  proved  to  be  in  the  handwriting     ^  1833. 
of  the  clergyman  of  the  parish,  who  was  still  liv» 
ing ;  at  the  present  time  he  was  in  advanced  years, 
but  not  incapable  of  coming  to  York. 

• 

J.  WilUamSj  for  the  plaintifi^  objected  to  the  re- 
ception of  this  evidence ;  the  register  is  evidence 
that  on  the  day  mentioned  Willis  was  baptized: 
so  far  it  is  an  entry  purporting  to  be  made  in  pur- 
suance of  the  incumbent's  duty,  but  beyond  this, 
it  is  not  evidence ;  for  instance,  if  the  entry  states 
the  time  of  the  birth  of  the  child,  that  would  be  no 
evidence  of  the  age  (a),  because  that  is  an  en- 
quiry which  the  incumbent  is  neither  required  nor 
authorized  to  make.  So,  here,  the  clergyman  who 
made  the  entry  had  no  authority  to  enquire  into 
the  legitimacy  of  the  child. 

Alderson  J.  said  an  entry  precisely  similar  had 
been  received  in  evidence  in  Morris  v.  Davies, 
where  the  property  in  dispute  was  of  great  amount, 
and  where  every  available  point  had  been  taken. (i) 
He  should  therefore  receive  the  evidence,  but  the 
degree  of  weight  which  it  ought  to  have  with  the 
jury  was,  of  course,  a  very  different  point  (c) 


\ 
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18SS.  The  defendant  then  offered  evidence  of  dedar- 

Cope       ations  made  by  the  wife  when  she  received  the 

^'         money  of  John  Willis^   and  which   declarations 

were  in  substance  admissions  that  he  was  the  father 

of  the  child.  ^ 

J.  WilUams  objected  to  this  evidence. 

F.  Pollockj  Jones  Seijt.,  and  Wightman,  contrd. 
The  declarations  of  the  wife  are  admissible  evi- 
dence.    The  fact  may  be  supposed  to  be  pecu- 
liarly within  her  own  knowledge,  and  from  the 
necessity  of  the  case,  her  testimony  (if  she 
alive),  and  evidence  of  her  declarations  made  on/i 
litem  motam  (if  she  be  dead),  are  receivable  in  evi- 
dence ;  thus,  in  Rex  v.  The  Inhabitants  qf  Brom- 
ley  (a)y  the  mother  was  allowed  to  prove  the  illt 
gitimacy  of  her  children;  and  in  Rex  v.  Reading  (b)^^ 
(which  was  an  appeal  against  an  order  of  filiation,^ 
Lord  Hardwicke  agreed  that  the  mother  (thouj 
a  married  woman)  was  a  competent  witness 
prove  the  criminal  conversation  between  the 
puted  father  and  herself.     They  cited  also  Res 
Luffe.  (c) 


Alderson  J.  The  declarations  of  the  wife 
not  admissible.  She  is  an  admissible  witness 
prove  (for  some  purposes)  the  fact  of  her  havic^^ 
had  connexion  with  a  person  not  her  husband,  ^or 
to  prove  other  facts,  from  which  inferences  m^Ei/ 
be  drawn  as  to  the  legitimacy  or  illegitimacy    ^ 


(a)  6  T.  R.  3S0.  (h)  Rep.  temp.  Hardw.  82. 

(c)  8  East  R.  193. 


(a)  The  only  case  in  which  the  wife  is  allowed  to  prove 
connexion  with  another  person  than  her  husband,  seems  to  be 
upon  an  order  in  bastardy ;  and  there  not  for  the  purpose  of 
proving  the  child  a  bastard  —  for  to  thb  she  is  incompetent,  — 
but  for  the  purpose  of  showing  who  is  the  father  of  the  child 
{Hroved  by  other  evidence  a  bastard ;  and  to  enable  the  justices 
to  make  the  order  of  maintenance.  It  is  true  that,  in  Rex  v. 
Ueadingy  Rep.  temp.  Hardw.  83.,  the  counsel  in  support  of  the 
order  cited  a  case  (Rex  v.  The  Inhabitants  of  St.  Andreoys^ 
HMom),  where  Parker  C.  J.  is  reported  to  have  bpen  of  opi- 
nion that  the  wife  was  good  evidence  to  prove  that  the  children 
bom  of  her  did  not  belong  to  her  husband,  but  to  another 
person ;  it  does  not,  however,  distinctly  appear  that  the  wife 
was  the  only  witness  to  prove  the  non-access  in  that  case ;  but 
if  she  was,  and  if  the  Chief  Justice  expressed  an  opinion  that 
her  unsupported  testimony  was  sufficient,  that  opinion  appears 
to  be  completely  overruled  by  the  decision  of  the  Court  in 
Rex  V.  Reading. 
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her  child  (a)  J  but  she  is  not  allowed  herself  to  18SS. 
prove  the  illegitimacy  of  the  child,  as  by  shewing 
non-access,  &c.  It  would  be  opening  a  door  to  evi- 
dence of  the  most  dangerous  description ;  and  in 
those  cases  where  the  wife  is  allowed  to  be  exa* 
mined  as  a  witness  to  prove  connexion  with  a  third 
party,  I  do  not  know  that  her  declarations  even  to 
that  extent  have  ever  been  received. 

The  evidence  was  rejected. 

The  defendant,  at  a  subsequent  period  of  the 
trial,  tendered  evidence  also  of  declarations  made 
by  the  husband  as  to  the  illegitimacy  of  ff^illis 
Cape. 

J.  WiUianis  objected  to  this  evidence. 
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I83S.  Jones  Seijt  and   Wightman  attempted  to  dis- 

tinguish the  declarations  now  objected  to  from 
those  of  the  wife,  contending  that  the  principle 
of  public  policy  which  excluded  the  testimony  of 
the  wife,  did  not  apply  in  equal  degree  to  the  case 
of  the  husband. 

Alderson  J.     One  ground  upon  which  Lord 
Hardwicke   rested  his   opinion    in    the    case    of 
.  The  King  v.  Reading  (a),  as  to  the  inadmissibility 
in  that  case  of  the  mother's  declaration  to  prove 
the  child's  illegitimacy,    was,  that   it   would  be 
dangerous  to  allow  her  to  give   evidence  which 
would  have  the   effect   of  discharging  her  hus- 
band of  the   burden   of  maintaining  the   chili 
That  argument  applies,  of  course,  d  midto  for- 
tiorif  to  the  declarations  of  the  husband 
I  observe  also  that  the  books  take  a  distinctioi 
between  allowing  the  parents  to  prove  the  illi 

gitimacy  of  a  child,  by  shewing  that  there  was  n< ) 

valid  marriage,  and  allowing  them  to  prove  it  b^^ 
shewing  non-access.  Lord  Mansfield  does  not  pu  t 
it  on  the  same  ground  as  Lord  Hardwicke^  buc^^t 
treats  it  as  a  rule  founded  in  decency  and  moralii^^i 
that  the  parents  shall  not  be  allowed  to  say 
marriage  that  they  have  had  no  connexion,  an( 
therefore,  that  the  offspring  is  spurious,  (b) 
shall  reject  the  declarations,  but  you  shall  ha' 
leave  to  move. 

The  evidence  was  rejected. 


(a)  Rep.  temp'.  Hardw.  8S. 

(b)  See  Goodrighi  v.  Moss^  Cowp.*594. 
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In  summing  up,  his  Lordship  said  to  the  jury,       188S. 
There  are  three  propositions  which  I  shall  lay  down 
to  you  as  law,  and  you  will  find  your  verdict  ac- 
cordingly. 

1.  If  a  child  be  bom  after  the  marriage  of  the 
mother,  and  during  her  husband's  life,  that  child 
is,  in  point  of  law,  to  be  presumed  to  be  legi- 
timate :  but  that  presumption  may  be  rebutted  by 
evidence. 

2.  The  presumption  of  the  child's  legitimacy 
in  the  case  put,  is  rebutted,  if  it  be  shewn  that 
the  husband  had  not  access  to  his  wife  within  such 
a  period  of  time  before  the  birth  of  the  child  as 
admits  of  his  having  been  the  father.  But  if  he 
had  opportunities  of  access,  —  (by  which  I  mean 
opportunities  of  having  sexual  intercourse  with  his 
wife,)  —  it  is  to  be  presumed  that  he  availed  him- 
self of  those  opportunities,  unless  he  be  shewn  to 
be  impotent. 

8.  But  then,  thirdly,  even  where  the  husband  is 
shewn  to  have  had  these  opportunities  of  access, 
and  was  not  impotent,  still  this  presumption  also 
(of  sexual  intercourse)  may  be  rebutted  ;  as  where 
the  wife  is  living  in  open  and  notorious  adultery, 
and  the  husband  on  one  single  occasion  only  had 
opportunity  of  access  to  her,  and  then  at  a  time, 
and  under  circumstances,  rendering  it  extremely 
improbable  that  he  availed  himself  of  the  oppor- 
tunity, those  facts  might  perhaps  be  urged  as  a 
reasonable  ground  for  concluding  that  sexual  in- 
tercourse did  not  take  place ;  the  case  of  Morris 
V.  Davies  was  decided  on  that  principle :  the  Lord 
Chief  Baron  coming  to  the  conclusion,  that  the 
open  adultery  of  the  wife,  and  her  concealing  the 


Con. 


276  CASES  AT  NISI  PRIU8. 

18S8.  birth  from  the  husbaDdt  and  other  drcumstancesy 
(^p,  led  to  the  inference  that  no  intercourse  had  taken 
place  between  the  husband  and  the  wife. 

But,  in  considering  this  question,  you  ought  to 
be  very  careful  in  examining  the  evidence,  and  to 
have  such  cogent  proof  before  you,  as  leaves  no 
doubt  in  your  mind,  that  the  husband  did  not  avail 
himself  of  the  opportunity  of  intercourse.  And  if 
once  you  are  satisfied  that  the  husband  had  sexual 
intercourse  with  his  wife,  the  presumption  of  legiti- 
macy is  not  to  be  rebutted  by  its  being  shewn  that 
other  men  also  had  sexual  intercourse  with  the 
woman.  The  law  will  not,  under  such  circum* 
stances,  allow  a  balance  of  the  evidence  as  to  lAo 
is  most  likely  to  have  been  the  father,  (a) 

In  commenting  on  the  evidence  which  had  been 
brought  forward,  the  learned  Judge  told  the  jiiij 
that  the  statement  in  the  baptismal  register,  whidi 
had  been  put  in,  could  only  be  treated  as  evidence 
of  the  reputation  in  the  village.  It  was  not  proved 
on  what  ground,  or  by  whose  procurement,  the 
entry  had  been  made ;  and  it  was  to  be  recollected» 
that  if  the  entry  had  been  made  by  the  procure- 
ment of  the  mother,  it  would  not  be  admissible 
evidence  at  all,  any  more  than  her  declaration. 

Verdict  for  the  plaintiff 

J.  Williams,  Cresswelly  and  Wrangham  for  the 
plaintiff 

F.  Pollock f  Jones  Seijt,  and  Wightman  for  the 
defendant. 

(a)  See  Head  v.  Heady  1  Sim.  &  Stu.  152.  1  Turn.  139.;  ^ 
the  Banbury  Peerage  case,  1  Sim.  &  Stu.  15S. 
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I8SS. 


WOOD  V.  PRINGLE.  (a)  Gui^;?1ll, 

Feb.  27. 

This  was  an  action  for  a  libel.  in  an  actum 

There  were  several  special  pleas  of  justification  ^^u***u^' 
as  to  certain  parts  of  the  libel ;  but  there  was  no  is  no  general 
plea  of  the  general  issue.    And  as  to  the  parts  of  jug*rifi<»tion  is 
the  libel  not  covered  by  the  special  pleas,  judg-  p^®*^®**,"^ 
ment  was  suffered  by  default.  ment  is  suf- 

Replicalion  to  the  special  pleas,  de  irijurid,  &c.    fej^f  wTtothe 

residue,  the 

Campbell  S.  G.,  for  the  defendant,  claimed  the  en^^iued  to 
right  to  begin.  The  defendant  not  having  put  a  ^"• 
plea  of  the  general  issue  upon  the  record,  the  only 
matter  in  dispute  was  the  truth  of  the  justification ; 
and  as  to  that  issue,  the  affirmative  was  with  the 
defendant,  who  had  to  prove  the  allegations  in  his 
plea ;  and  he  cited  Cooper  v.  WaJcley.  (i) 

Denman  C.  J.  (stopping  Sir  James  Scarlett  on 
the  other  side.)  There  are  parts  of  this  publi- 
cation as  to  which  no  issue  is  joined  between  the 
parties,  but  judgment  has  been  signed  by  default 
for  want  of  a  plea.  As  to  that  part  of  the  case, 
therefore,  the  plaintiff  is  entitled  to  begin,  by 
shewing  the  amount  of  the  damages  he  has  sus- 
tained ;  and  having  the  right  to  begin  as  to  part, 
he  has  the  general  right  to  begin. 


(a)  This  case  was  unavoidably  omitted  in  its  proper  place. 
(h)  M.  &  M.  N.  P.  C.  248. 
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1838.  Sir  James  Scarlett  accordingly  opened  the  plain- 

yifooji       tiflTs  case. 

Verdict  for  the  plaintiff  (a) 


V. 

Painols. 


Sir  James  Scarlett^  Coleridge  Serjt,  and  FoUett    ^ 
for  the  plaintiff. 

Campbell  S.  G.  and  R.  V.  Richards  for  the  di 
fendant. 


(a)  See  Fonder  v.  Coster,  M.  &  M.  N.  P.C.  241.;  OMcm 
Jameiy  ib.  p.  278. ;  Pearson  v.  Co/f  j,  supri^  p.  206. ;  Morris 
Lotan,  p.  283- 
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ADJOURNED  SITTINGS  IN  KING'S  BENCH. 


PARRY  V.  MAY  and  MORRIT.  i8S8. 

Guildhall, 

ssuMPsiT  for  work  and  labour,  and  the  usual      July  lo. 
•ney  counts. 

The  action  was  brought  for  builder's  work  per-  ^^d^ceof a 
med  on  premises  belonging  to  Lord  Winterton.    document,  to 
It  was  stated  that  the  defendant  had  contracted  notice  has 
th  Lord  Winterton  for  the  whole  work  on  the  ^^gj^Sie 
emisesy  and  had  employed  the  plaintiff  on  his  where  the  do- 

j..   .J.I  1    •  .'  cument  18  held 

m  credit  to  do  the  work  m  question.  by  a  stake- 

Notice  to  produce  a  written  contract  between  *»oiderbe. 

^  tween  the 

3  defendant  and  Lord  Winterton^  had  been  given  party  in  the 
the  defendant,  and  it  was  shewn  that  the  con-  thW  ^wn. 
ct  had  been  deposited  in  the  hands  of  one  Little^ 
ommon  agent  of  Lord  Winterton  and  the  de- 
fiant. On  the  contract  being  called  for,  and 
'  produced,  secondary  evidence  of  its  contents 
^  offered. 

•"OL.  II.  u 
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^  18SS.  Campbell  (S.  G.)  objected  to  the  evidence.     He 

Paery       said  it  was  necessary  to  shew  that  the  document 

*.  *•    ,     called  for  was  in  the  defendant's  custody ;  whereas 

May  and  .        i       i        i        /.    i  i_- 

MoBWT.  here  it  was  not  m  the  hands  of  the  party  to  this 
suit,  but  in  those  of  a  third  person,  whose  duty  it 
was  not  to  deliver  it  to  the  defendant,  but  to  retain 
it  for  the  benefit  of  Lord  Winterton.  Little  ought  to 
have  been  subpoenaed  to  produce  it.  The  defend- 
dant  has  no  right  of  possession. 

Sir  J.  Scarlett.    The  defendant  has  a  sufficient: 
control  over  the  instrument :  actual  possession  is 
not  necessary ;  here  Little  is  his  agent,  and  there 
is  nothing  to  shew  that  Lord  Winterton^  or  any 
body  else,  would  object  to  Little^s  letting  him 
have  it. 

LiTTLEDALE  J.  In  ordcr  to  let  in  secondary 
evidence  the  instrument  need  not  be  in  the  actual 
possession  of  the  party ;  it  is  enough  if  it  is  in  his 
power,  which  it  would  be,  if  in  the  hands  of  a 
party  in  whom  it  would  be  wrongful  not  to  give 
up  possession  to  him.  But  he  must  have  such  a 
right  to  it,  as  would  entitle  him  not  merely  to  in- 
spect but  to  retain ;  that  is  not  so  here,  because 
even  if  the  document  were  given  to  the  defendant 
for  the  purpose  of  this  cause,  it  must  he  returned. 

Secondary  evidence  of  the  document  was  re- 
jected. 

Verdict  for  the  plaintiff 

A  rule  to  set  aside  the  verdict  as  against  evidence, 
has  been  since  obtained. 

Sir  /.  Scarlett  and  R.  V.  Richards  for  the  plaintiff 
'  Campbell  (S.  G.)  and  Maule  for  the  defendant 
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18SS. 


ADJOURNED  SITTINGS  IN  THE  COMMON  PLEAS. 


CARTER  V.  JONES.  Guildhall, 

Jufy  6. 

This  was  an  action  for  a  libel,  in  which  there  The  plaintiff 
was  no  plea  of  the  general  issue  ;  but  there  were  ^n  where 
several  special  pleas  which  lustified  the  whole  of  damages  of  an 

*  *  •^  unascertanied 

the  libel.  amount  are 

the  object  of 
the  action, 

M.D.  Hill,  for  the  defendant,  thereupon  claimed  though  the 
a  right  to  begin,  the  affirmative  of  the  issues  lying  the  issues  on 

on  him.  the  record  be 


with  the  de- 
fendant. 


TiNDAL  C.  J.  A  resolution  has  recently  been 
come  to  by  all  the  Judges,  tliat  in  cases  of  slander, 
libel,  and  other  actions,  where  the  plaintiff  seeks 
to  recover  actual  damages  of  an  unascertained 
amount,  he  is  entitled  to  begin,  although  the  af- 
firmative of  the  issue  may,  in  point  of  form,  be 
with  the  defendant. 

The  plaintiff  thereupon  opened  his  whole  case, 
and  called  his  witnesses. 

Verdict  for  the  plaintiff. 

Wilde  Serjt.  and  Piatt  for  the  plaintiff. 
M.  D.  Hill  and  Kelly  for  the  defendant. 


u  2 
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1833. 


^!^M"'        ADJOURNED  SITTINGS  IN  THE  EXCHEQUER. 


TAIT  V.  HARRIS  and  Two  Others. 

In  an  action  This  was  an  action  of  trespass.     The  first  count 

S^iSm?^  was  for  breaking  into  certain  apartments  of  the 

■^^Ij^***®  plaintiff,  and  taking  goods  therefrom.   The  second 

having  proved  count  was  for  a  false  imprisonment 

j£"^^  Plea,  not  guilty. 

""^^*>y  aW  The  plaintiff  proved  a  trespass  committed  by 

ants,  cannot  all  threc  defendants  in  taking  the  goods,  as  stated 

^^gif€^  in  the  first  count.     He  also  proved  an  imprison- 

den<«ofan-  ment,  as   stated  in  the  second   count;    but  the 

^^hy  evidence  as  to  that  part  of  the  case  only  affected 


other  tres 
committe 

Sitt!  ^^    ^"^  ^^  *^^  defendants. 


FoUettj  for  the  defendants,  objected,  that  the 
plaintiff,  having,  in  the  first  instance,  proved  a 
joint  trespass  against  all  the  defendants,  could  not 
now  abandon  that,  and  proceed  on  the  several- 
trespass  of  one ;  and  he  said  that  such  had  beei^ 
the  rule  constantly  acted  upon  by  Lord  TenterdetM-- 

Erle^  for  the  plaintiff,  contended  that,  as  ther 
were  two  counts,  he  had  a  right,  at  any  tim 
during  the  trial,  to  elect  on  which  he  would  g 
to  the  jury. 

Lord  Lyndhurst  C.  B.     Where  a  joint  trespas 
is  alleged,  and  proved,  the  plaintiff  cannot  afle 
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w2LTds  elect  to  go  upon  a  separate  trespass  against       l^dS* 
one.      If  there  had  been  only   an   unsuccessful        j^,^ 
attempt  to  prove   a  joint  trespass,  the  plaintiff   u    *^"     j 
might    afterwards    elect  to  go   for  the    several      Others, 
trespass;    but  not  where  the  joint  trespass   has 
been  proved.     The  plaintiff  must,  therefore,   in 
this  case,  confine  himself  to  the  trespasses  com- 
mitted by  all  three  defendants. 

Erie  accordingly  addressed  the  jury  upon  the 
evidence  applicable  to  the  joint  trespass,  as  laid  in 
the  first  count;  and  upon  that  count  the  jury 
found  a 

Verdict  for  the  plaintifl^  with  nominal 
damages. 

Erie  for  the  plaintiff. 

FoUett  and  Bar  stow  for  the  defendants. 


See  Sedley  v.  Sutherland  and  Others^  S  Esp.  202.,    StanU 
•  Prickettf  1  Camp.  47S. 
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SUMMER  ASSIZES,  4  W.  IV. 


YORK. 
Coram  Denman  Ld.  C.  J. 


July  28. 


CARTWRIGHT  and  Ux.    v.    WILLIAM 
SMITH  and  THOMAS  BATTY. 

This  was  an  action  of  trespass  for  an  assault  upch  ^ 
the  female  plaintiff. 

There  was  a  plea  of  justification  under  the  sta- 
tute 11  G.  2.  c.  19.  s.  7,  alleging  that  the  plaintL^ 
Cartwright  (the   husband)  held  certain  premise^ 


It  is  not  ne- 
cessaiy  that  a 
party  seizing 
fioods  fraudu- 
lently removed 
(under  stat. 
11  G.  2.  c.  19. 
8. 7.)  should 

first  call  to  his  as    tenant    to    one   George  Smithy   at   a  certain 

assistance  an 

ordinary         rent;   that  rent  being  in  arrear,  the   two  plain^ 
i^iM^dTt'   '^^^  ^^^  fraudulently  removed  certain  goods,  in 
ifhebeassisted  order    to    prevent    the    landlord    from    distrain- 
apjwmtS^a     i^g*     Wherefore  the  defendant  I'homas  Battjff  as 
special  con.     i^^iliff  of  the  said  G.  Smith,  and  by  his  command, 

stable  for  the  .  /  -^  ^ 

occasion.         having   called   to   his   assistance    the   said   other 

defendant  W.  Smith,  who  was  then  and  there  a 
constable  duly  authorized  and  appointed,  and 
having  jurisdiction  at  the  said  place  in  which,  &c., 
and  who  was  then  and  there  the  agent  of  the  said 
G.  Smith,  and  acting  by  his  authority,  and 
said  W.Smith,  as  such  agent,  having  then  and 
there  made  oath  before  W.  J.  Bagshaw,  Esq., 
then  and  there  being  a  justice,  &c.  followed  the 
goods  within  thirty  days.  The  plea  then  alleged, 
that  at  the  said  time  when,  &c.  the  female 
plaintiff  was  in  the  act  of  fraudulently  removing 
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iiid   concealing  part  of  the  goods,   whereupon  18SS. 

he  defendants  gently  laid  their  hands  upon  her  to  cIbtwbioht 

prevent  her,  &c.  a    *'  «wi 

Replication,  de  iryurid.  Batty. 

It  appeared  that  the  defendant  W.  Smith  was  a 
^elation  of  the  landlord  G.  Smithy  and  was  not  a 
•egular  peace-officer;  tut  that  he  had  been  ap- 
jointed,  by  the  magistrate's  warrant,  a  special 
nonstable  for  this  particular  occasion. 

«7.  Williams,  for  the  plaintifl^,  thereupon  ob- 
lected,  that  the  defendant  JV.  Smith  was  not  a 
:;onstable  or  peace  officer  within  the  spirit  of  the 
act  of  parliament  (11  G.  2.  c.  19.  s.  70>  ^^^ 
according  to  the  fair  construction  of  the  defend- 
ants' plea,  (a)  The  object  of  the  legislature  in 
requiring  the  presence  of  a  peace-officer  must 
have  been  to  prevent  affrays  in  cases  of  this  kind, 
by  interposing  the  presence  of  an  authorized  and 
known  conservator  of  the  peace.  Nothing  was 
more  likely  to  lead  to  a  different  result,  than  the 
course  here  taken,  of  investing  a  partisan  with  the 
character  of  a  special  constable  for  a  purpose  of 
this  kind. 

Denman  Ld.  C.  J.  was  clearly  of  opinion,  that 
the  directions  of  the  act  of  parliament  were  suffi- 
ciently complied  with.  There  was  nothing  in  the 
act  to  render  it  necessary  that  the  constable  should 


(a)  The  words  of  the  act  (s.  7.)  are,  **  first  caUing  to  his  assist- 
**  ance  the  constable,  headborough,  borsholder,  or  other  peace 
**  officer  of  the  hundred,  borough,  parish,  district,  or  place,  where 
**  the  same  goods  shall  be  suspected  to  be  coDcfealed.** 

u  4 
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18SS,  be  an  ordinary  peace-officer.     It  was  enough  that 

Cartwbight  h^  h^d  ^  warrant  duly  constituting  him  a  consta- 

^    ^'     ,  ble  for  this  purpose. 

Smith  and  *      * 


Batty, 


It  was  also  objected,  that  the  defendants  had 
given  no  evidence  in  proof  of  the  allegation  in 
their  plea,  that  the  defendant  Batii/  had  called  the 
other  defendant,  TV.  Smithy  to  his  assistance.  It 
was,  however,  shewn  that  the  defendant  W.  Smith 
had,  in  other  instances,  been  known  to  assist 
Batty^  as  bailiff,  in  making  distresses,  &c. ;  and 
the  Lord  Chief  Justice  thought  this  sufficient  to 
support  the  allegation  in  the  plea. 

Verdict  for  the  plain tiffi. 

J.  WilUams  and  Baines  for  the  plaintiffs. 
jF*  Pollock  and  Milner  for  the  defendants. 


DURHAM. 
Coram  Bolland  B. 


^Wy3o.  REX    V.    The   Inhabitants   of   BISHOP 

AUCKLAND. 

Inhabitants      This  was  an  indictment  against  the  township  of 
to  be'rated,  ^  Bishop  Auckland^  for  not  repairing  a  highway, 
for  the  high-        p^j.  ^^  defendants,  a  witness  was  called,  who, 

ways,  are  in-  i     .        i    i        i  •    i    «  • 

competent  on  the  voire  dire,  admitted  that  he  was  an  inhabit- 
the^^Sc^  ^^^  rated  to  the  highway  rate  for  the  township, 
indicted  for      and  liable  to  pay  the  same. 

the  non-  *    "^ 

repairs  of  a 

ighway.  CvessweUj  for  the  prosecution,  objected  that  the 
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^tness  was  incompetent;  and  cited   Oxenden  v.        ISSS. 
Falmer.  (a)  ^j, 

The  Inhabit- 

Alejcander^  contrdy  relied  upon  the  words  of  the      ants  of 
statute  54  G.  3.  c.  170.  ^.9. ;  and  cited Heudebourck    Auckland. 
fcr.  Langston  (i),  and  Rex  v.  Hayman.  (c) 

BoLLAND  B.,    on  the  authority  of  Oxendefi  v. 
Palmer,  held,  that  the  witness  was  incompetent. 

Verdict,  not  guilty,  (rf) 
Cresswell  for  the  prosecution. 
Alexander  for  the  defendants. 


(a)  2  B.  &  Adol.  236.      {b)  1  M.  &  M.  402.      (c)  Ibid. 401. 

(jd)  Another  indictment  was  preferred  against  the  inhabitants 
of  the  same  township,  which  came  on  to  be  tried  at  the  Spring 
EUBizes,  1834,  before  AldersonJ.  On  this  occasion,  several  per- 
sons were  called  for  the  defence,  who,  on  the  voire  dire,  admitted 
themselves  to  be  inhabitants  of  the  township,  and  rated  to  the 
highway  rates ;  and  others,  who  admitted  their  liability  to  be 
rated,  but  stated  that  their  names  had  not  been  included  in  the 
last  rate. 

CressnoeU  objected,  that  the  witnesses  were  incompetent;  the 
objection  was  the  same,  whether  the  witnesses  were  rated,  or 
only  liable  to  be  rated.  It  is  clear,  that  the  witnesses  would  have 
been  incompetent  before  the  stat.  54  G.  3.  c.  170. ;  and  that  sta*- 
tute  does  not  apply  to  a  case  like  this,  inasmuch  as  it  is  not  a 
case  relating  to  the  rates  or  cesses :  and  he  again  relied  on 
Oxenden  v.  Palmer,  2  B.  &  Adol.  236. 

Alexander  and  Watson  for  the  defendants,  cited  Heudebourck 
V.  Langston,  1  M.  &  M.402.,  and  R.  v.  Hayman^  1  M.  &  M.  401. 
The  present  question  does  relate  to  the  rates  ;  for  if  the  town<» 
ship  is  acquitted,  the  rates  will  be  less. 

Alderson  J.  The  safest  way  is  to  abide  by  the  words  of 
the  act  of  parliament.  I  cannot  say,  looking  to  these  words, 
that  the. present  '*  is  a  matter  relating  to  the  rates  or  cesses," 
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183S.  I  therefore  shall  reject  the  evidence  of  the  witnesses,  as  well 

^  ^  y  ■"  ^  those  who  are  only  liable  to  be  rated,  as  those  who  are  actually 

"'^  on  the  rate. 
The  Inhabit-  '^^®  defendants  were  found  guilty. 

ANTS  of 

Bishop  CressweU  for  the  prosecution. 

Auckland.         Alexander  and  W.  H.  Watson  for  the  defendants. 

In  Easter  term,  1834«,  Alexander  moved  the  Court  of  King' 
Bench  for  a  rule  to  shew  cause  why  the  verdict  should  not 
set  aside,  and  a  new  trial  granted,  on  the  ground  that  the  wit- 
nesses ought  not  to  have  been  rejected  by  the  learned  Judge 
br  else,  why  the  judgment  should  not  be  arrested,  on  an 
error  in  the  form  of  the  indictment ;  and  he  went  into  an  ex 


amination  of  the  cases,  contending  at  length  that  Oxenden 
Palmer  was  an  incorrect  decision. 

The  Court  took  time  to  consider,  saying,  they  would  lo(^2 
more  fully  into  the  act  of  parliament  before  they  decided  Uk  ^ 
case ;  and  on  a  subsequent  day,  the  Lord  Chief  Justice  sai.  ci 
that  the  Court  was  of  opinion  the  evidence  had  been  properf^ 
rejected;  but,  on  the  other  ground,  they  granted  a  rule  toshe^^ 
cause  why  the  judgment  should  not  be  arrested,  which 
afterwards  made  absolute. 


IN  THE  COURT  OF  COMMON  PLEAS  AT  LAN- 

CASTER. 
Coram  Bolland  B. 


August  16.    DOE,  on  the  demise  of  JOHN  TAYLOR,  v. 

OLIVER  MILLS. 


The  statute 
S5  Geo.  2. 
c  6.  makes 
void  a  derise 
to  an  attesting 
witness, 
although  there 
be  three  other 
attesting  wit- 
nesses to  the 
wUl. 


Ejectment  to  recover  a  dwelling  house. 

The  lessor  of  the  plaintiff  claimed  the  property 
in  question  as  heir-at-law  of  John  Taylor  deceased. 

The  defendant  claimed  it  as  his  devisee. 

The  testator,  by  his  will  dated  25th  oi^  December 
1828,  executed  in  the  presence  of  and  attested  by 
the  defendant,  and  also  three  other  witnesses,  de- 
vised the  property  to  the  defendant. 
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The  defendant  put  in  the  will,  and  proved  it  by       18SS. 
[falling  one  of  the  other  attesting  witnesses,  who 
ipoke  to  the  execution  of  it  in  the  presence  of 
limself  and  the  three  other  witnesses. 

For  the  lessor  of  the  plaintiff,  it  was  contended, 
;hat  the  devise  was  void  under  the  stat.  25  G.  2. 
:.  6.,  by  the  first  section  of  which  act  (after  refer- 
ring to  the  Stat,  of  frauds)  it  is  enacted,  **  That  if 
my  person  shall  attest  the  execution  of  any  will  or 
:odicil  which  shall  be  made  after  the  24th  day  of 
Tune  in  the  year  of  our  Lord  1752,  to  whom  any 
3eneficial  devise,  legacy,  estate,  interest,  gift,  or 
appointment  of  or  affecting  any  real  or  personal 
estate,  other  than  and  except  charges  on  lands, 
tenements,  or  hereditaments  for  payment  of  any 
debt  or  debts,  shall  be  thereby  given  or  made, 
such  devise,  legacy,  estate,  interest,  gift,  or  ap- 
pointment shall,  so  far  only  as  concerns  such  per- 
son  attesting  the  execution  of  such  will  or  codicil, 
or  any  person  claiming  under  him,  be  utterly  null 
and  void ;  and  such  person  shall  be  admitted  as  a 
witness  to  the  execution  of  such  will  or  codicil, 
within  the  intent  of  the  said  act ;  notwithstanding 
such  devise,  legacy,  estate,  interest,  gift,  or  ap- 
pointment mentioned  in  such  will  or  codicil." 

Alea^anderj  for  the  defendant,  insisted  that  the 
statute  was  clearly  intended  to  apply  only  to  cases 
where  the  evidence  of  the  devisee  was  wanted  for 
the  purpose  of  supporting  the  will.  In  the  present 
case,  there  were  three  credible  witnesses  independ- 
ently of  the  defendant  (the  devisee);  the  devisee's 
attestation  might  be  dispensed  with  altogether,  and 
considered  as  struck  out. 


290  CASES  AT  NISI  PRIUS. 

1833.  BoLLAND  B.  thought  the  words  of  the  statute 

Doe  dein.     ^ere  Conclusive,   and  directed  the  jury  to  find  a 

Taylor      yerdict  for  the  lessor  of  the  plaintifE     He,  how- 

MiLLs.       ever,  reserved  the  point,  and  gave  Alexander  leave 

to  move  upon  it. 

Verdict  for  the  plaintiff. 
F.  Pollock  and  Wightman  for  the  plaintiff. 
Alexander  for  the  defendant 

Alexander  accordingly  moved  the  following 
morning  before  the  Lord  Chief  Justice  Denman, 
and  obtained  a  rule  nisi  to  set  aside  the  verdict  on 
the  point  reserved. 

In  the  course  of  Hilary  term,  1834,  cause  was 
shewn  against  the  rule  before  Lord  Denman  C.  J. 
and  Mr.  Baron  Bollandy  by 

Wightman.  He  relied  upon  the  words  of  the 
statute,  which,  he  said,  were  so  plain  and  express, 
that  it  was  quite  impossible  to  support  the  devise. 

Alexander y  on  the  other  hand,  admitted  that  the 
words  of  the  enactment  were,  in  themselves,  such 
as  would  undoubtedly  extend  to  this  case  and  in- 
validate the  devise :  he  admitted,  also,  that  he  had 
been  unable  to  find  any  case  which  could  be  cited 
as  an  authority  upon  the  point  rrow  raised.  But 
he  contended  that  the  present  case  was  not  within 
the  mischief  intended  to  be  remedied^  The  statute 
was  passed  in  consequence  of  the  decision  of  the 
Courts  of  law  upon  Anstey^%  case,  {a)  There  it 
was  held,  that  a  person  taking  an  interest  under  a 


(a)  Strange's  Rep.  1253. 
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not  a  competent  witness  to  establish  that       I8S3. 
id,  as  it  was  apprehended  that  such  a  doc-     dqe  dem. 
s  likely  to  shake  the  validity  of  many  wills,       Taylor 
lature  passed  this  act,  which  (after  reciting       Mills. 
ite  of  frauds  as  to  devises  of  lands,  and  add- 

"doubts  had  arisen  who  were  to  be  deemed 
tnesses  within  the  intent  of  the  said  act,") 

in  effect,  to  make  a  devise  to  an  attesting 
void.  The  object  was  to  let  in  the  attest- 
ess*s  evidence  to  prove  the  execution ;  but 
3  evidence  of  the  fourth  witness  is  wholly 
sary,  and  the  object,  therefore,  contemplated 
egislature  does  not  present  itselfl     [Lord 

€•  J.  You  assume  too  much;  the  evi- 
r  the  devisee  was  not  wanted  on  this  par- 
)Ccasion  ;  but  it  might  be  wanted  on  other 
IS :  supposing  all  the  other  subscribing  wit- 
bould  die,  would  not  the  evidence  of  this 
nterested  witness  then  become  necessary  ?] 
jection  must  be  considered  with  reference 
:ate  of  things  which  exists  at  the  time  it  is 
here,  when  the  objection  is  raised,  the  due 
>n   of  the   will   is   sufficiently  established 

Tue  that  the  late  Master  of  the  Rolls  (Sir 
Grant)  ruled,  that  a  legacy  to  a  subscribing 
was  void  under  the  statute,  though  the  will 
d  personal  property  only,  and  therefore  did 
lire  any  witness  (a),  but  later  decisions  seem 
ice  with  that  case.  Emanuel  v.  Constable,  (i) 
Brett,  (c) 


MS  V.  Summersgillf  17  Ves.  jun.  508. 
Russ.  Rep.  436.  (c)  3  Addam's  Rep.  210. 
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18SS.  Lord  Denman  C.  J.     I  did  not  entertain  much 

Doe  dem.  doubt  upon  this  case,  when  the  motion  was  made 
Taylor  at  Lancaster  for  a  new  trial.  I  thought  then  that 
Mills.  the  wofds  of  the  statute  were  too  peremptory  to 
be  got  over,  and  I  think  so  still.  The  exclusion 
of  the  evidence  of  attesting  witnesses  to  wills, 
where  those  witnesses  happen  to  be  devisees, 
was  felt  to  be  a  great  inconvenience  —  and  the 
legislature  thought  proper  to  take  this  method 
(certainly  a  somewhat  violent  method)  of  remedy- 
ing the  inconvenience.  The  case  is  within  the  very 
words  of  the  statute,  and  it  is  by  no  means  made  out 
that  it  is  not  within  the  mischief  too.  In  regard  to 
the  cases  which  have  been  last  cited,  they  are  dis- 
tinguishable from  the  present  case  :  in  those  cases 
the  will  was  of  personalty  only :  here  the  will  is  of 
real  property.  It  is  unnecessary,  therefore,  to  give 
any  opinion  upon  the  propriety  of  those  decisions. 

BoLLAND  B.  The  case  before  Sir  W.  Grant 
seems  to  go  the  full  length  of  the  present.  It  was 
there  held,  that  the  legacy  to  the  subscribing  wit- 
ness was  void,  although  the  will  respected  person- 
alty only,  and  the  attestation  was  consequently 
unnecessary.  That  case  appears  to  have  been  much 
considered  by  the  very  learned  Judge  who  decided 
it ;  and  he  states  in  his  judgment,  that  he  had  en- 
quired into  the  practice  of  the  Ecclesiastical  Courts 
upon  the  subject.  I  should,  therefore,  be  slow  to 
over-rule  that  authority,  (a)    It  appears  to  me  that 


(a)  From  the  judgment  delivered  by  Sir  John  NichoU,  in 
Brett  V.  Brettf  3  Addam's  R.  p.  228.,  it  would  appear  that  the 
Master  of  the  Rolls  was  misinformed  as  to  the  practice  of  the 
Ecclesiastical  Courts :  and  that  in  those  courts,  at  least,  it  had 
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this   case  falls   completely  within   the   operation       188S. 

3f  the  act,   and  that  the  verdict  was   therefore  Dosdem. 

correct.  Taylor 

Rule  discharged.  Miua 
Wightman  for  the  plaintiff. 

Alexander  for  the  defendant. 


LUCAS  and  Another,  Assignees  of  OLDHAM,     ^^*e^^  22. 
a  Bankrupt,  v.  WORSWICK. 

/Assumpsit  for  money  lent  by  the  plaintiffs  as  Aflsumpdtfor 
assignees,  and  for  money  had  and  received  by  the  amT^ehred, 
defendant  to  the  use  of  the  plaintiffs  as  assignees.  ^'^  *®  recover 

,  *  o  money  paid 

Flea,  non  assumpsit.  by  the  plain- ' 

The  action  was  brought  to  recover  back  a  sum  J-^jJ^Ji^ 
3f  20/.  10^.  which  the  plaintiffs  had  overpaid  the  of  facts  which 

were  withm 

defendant,  under  an  alleged  mistake  of  facts.  The  his  know- 
circumstances  were  in  substance  as  follows :  —        ^^^' 

Oldham  became  a  bankrupt  in  March  1831,  and 
since  that  time  the  plaintiflfs,  with  the  sanction  ojf 
the  other  creditors,  carried  on  for  their  general 
benefit  the  business  of  calico-printers,  formerly 
carried  on  by  the  bankrupt.  The  defendant  had 
been  occasionally  employed  by  the  assignees  to 
engrave  rollers  for  them,  for  the  purposes  of  the 
manufactory;  and  in  the  month  of  April  1832,  he 
sent  in  his  bill,  amounting  to  142/.  7^*  6d,  for 
engraving  six  rollers ;  a  dispute  arose  between 
the  parties  respecting  one  item  (of  45/.)  included 
in  the  bill,  to  which  the  plaintiffs  insisted  they 
were  not  fairly  subject,  the  rollers  having  been 
badly  engraved.     Before  this  dispute  was  settled, 

not  been  usual  to  consider  the  statute  as  extending  to  wills  of 
vnere  personalty. 
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188S.       the  defendant  applied  for  money  on  account ;  and 
'  Lucas  '     ^^'  ^^^  (^^^  ^f  the  plaintiffs)  accordingly  paid 
and  Another  him,  on  the  Ist  and  8th  of  Ma^y  two  sums  on 
WoBswicK.    account,  which  amounted  together  to  20/.  10^.  (the 
sum  now  sought  to  be  recovered).     On  the  18th 
of  May,  Mr.  Litcas,  the  defendant,  and  Oldham 
the  bankrupt,  happened  to  meet  at  the  counting- 
house  of  the  assignees,  and  after  some  discussion 
between  them,  the  defendant  agreed  to  give  up 
the  item  of  45/.      Mr.  Oldham  then  taking  up 
the  bill  of  the  defendant,  deducted  the  45/.  from 
the  bill,  making  the  balance  97^*  7^*  6(/.  instead 
of  142/.  7^-  6rf. ;  and  the  defendant  immediately 
signed  the  account,  so  altered.     On  the  same  day 
that  this  arrangement  took  place,  the  defendant 
called  on  the  plaintiff*,  LucaSy  for  payment,  and 
Lucas  paid  him  the  agreed  balance  of  97/-  7^-  6rf.; 
but  almost  immediately  afterwards   he  sent  the 
defendant  notice  that,   when  he  did   so,   he  had 
forgotten  that  he  had  already  paid  the  defend- 
ant the  two  sums  (amounting  together  to  20/.  105,) 
on  account;  and  that,  consequently,  he  ought,  on 
discharging  the  balance,  to  have  paid  him,  not 
97/.  7^'  6rf.,  but  only  76/.   17^.  6rf.  :    he  there- 
fore required   the  defendant  to   return   him  the 
20/.  \0s.   The  defendant's  clerk  answered,  that  the 
defendant  did  not  consider  he  had  received  more 
than  he  was  entitled  to;  and  the  defendant  had 
subsequently  refused  to  repay  the  sum  demanded. 
Under  these  circumstances,  F.  Pollock^  for  the 
defendant,    contended,    that   as    the   money   had 
been  paid  by  Lucas,  one  of  the  plaintifl^,  volun- 
tarily, and  as  all  the  facts  were  at  the  time  within 
his  knowledge,    he   could  not  now   recover  the 
money  back. 
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BoLLAND  B.  reserved  the  point,  directing  the       1855. 
jury  to  find  a  verdict  for  the  plaintiffs,  if  they  were       Lxjca^ 
of  opinion  that  the  real  agreement  between  the  wadANOTHM 
parties  was,  that  the  full  amount  of  the  charge  for    Womwigk. 
engraving  the  rollers  was  to  be  deducted  from  the 
defendant's  bill. 

Verdict  for  the  plaintiffs,  damages,  20/.  10^, 

F.  Pollockj  on  the  following  morning,  obtained 
a  rule  nisi  to  set  aside  the  verdict  and  enter  a  non- 
suit, on  the  ground  taken  at  the  trial ;  against  which 

Alexander  shewed  cause  in  the  course  of  Hilary 
term  following,  before  the  Lord  C.  J.  Denman 
and  Mr.  Baron  Bolland.  He  contended,  that  it 
was  in  this  case  clear  that  the  plaintiffs  had  paid  the 
money  under  a  mistake,  and  equally  clear  that  the 
defendant  had  no  ground  or  claim  in  conscience 
for  retaining  it.  He  submitted,  therefore,  that,  on 
the  principle  laid  down  by  Lord  Mansfield  in  Bize 
V,  Dickinson  (^r),  the  plaintiffs  were  entitled  to  re- 
cover the  money  back.  The  same  rule  is  laid 
down  by  Lord  Mansfield  in  Moses  v.  M^Far- 
lane (b) J  by  Ashhurst  J.  in  Chatfield  v.  Paston(c)y  by 
Sir  James  Mansfield  C.  J.  in  Brisbane  v.  Dacres(d), 
by  Chambre  J.  and  Gibbs  J.  in  the  same  case  (e), 
and  by  Abbott  C.  J.  in  Wilkinson  v.  Johnston,  {g) 
'  The  cases  deciding  that  money  voluntarily  paid 
is  not  recoverable,  have  all  been  cases  where  the 
money  has  been  paid  under  a  legal  process,  as  in 
Marriott  v.   Hampton  (A)   and   Hamlet  v.  jR/cA- 

(a)  1  Term  R.  285.  (b)  2  Burr.  R.  1012. 

(c)  2  Easts  R.  471.  n.  (d)  5  Taunt.  157. 

le)  lb.  154-  158.  (<r)  SB.  8c  C.434. 

(h)  7  Term  R.  269. 
VOL.  II.  X 
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18SS.       ardson  (a) ;  or  under  threat  of  suit,  as  in  Knibbs 
1,DCA8       Hall(^b)i  or  under  a  bondjide  claim  of  right,  as  iu 
and  Another  Brisbane  V.  Dacres  (c) 'y  or  merely  from  ignoranoe 
WoBswicK.    of  the  law,  as  in  Bilbie  v.  Lumley  (cf) ;  or  where  the 
transaction  has  been  of  an  illegal  character,  and 
the  parties  stood  in  pari  delicto^  as  in  Browning  f. 
Morris  (e) ;  or  where  the  money  paid  was  due  in 
honour  and  conscience,  though  not  legally  recover- 
able, as  in  Turner  v.  Af^undel.  (g)     He  cited  also 
Milnes  v.  Duncan.  (K)     The  present  case  did  not 
fall  within  the  principle  of  any  of  those  where  the 
money  has  been  held  not  to  be  recoverable. 

F.  Pollock^  contra.  The  rule  is  perfectly  well 
established,  that  where  money  has  been  paid  by  a 
party  voluntarily,  and  with  full  knowledge,  or 
even  means  of  knowledge,  of  the  facts,  he  cannot 
afterwards  recover  it  back :  Milnes  v.  Duncan,  (i) 
Bilbie  v.  Lumley  decides  the  question.  The 
facts  were  here  all  within  the  knowledge  of 
the  party  who  made  the  payment  now  sought  to 
be  revoked.  He  had  himself  done  the  act  on  the 
8th  of  May^  of  which  it  is  pretended  he  was 
ignorant  on  the  18th.  It  would  be  a  most  in- 
convenient doctrine,  if  a  party  were  allowed  to 
shew  that,  though  he  had  knowledge  of  the  facts, 
he  had  them  not  present  in  his  memory  at  the 
moment  he  paid  the  money. 

jTeb.  4.  The  learned  Judges  took  time  to  consider  the 

case:  and  on  this  day  dtelivered  their  judgment,— 

— -^ 

(a)  9  Bingh.  644.  (b)  1  Esp.  84. 

(c)  5  Taunt.  143.  (d)  2  East's  R.  469. 

(e)  Cowp.  790.  (g)  2  Black.  R.  824. 

(A)  6  B.  &  C.  671.  (i)  6  B.  &  C.  677.  (per  Bayley  J.) 
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as  the  jury  had,  in  effect,  found  that  the       188S, 
ey   was    paid   by   mistake,    in   the   hurry   of      LocIs 
less,   they  were  of  opinion  that  it  might  be  »"<*  Anothbb 
vered  back  as  money  had  and  received  to  the    Worswick. 
)f  the  plaintiffs.     They  therefore 

Discharged  the  rule  for  entering  a  nonsuit. 

lej:ander  for  the  plaintiffs. 

Pollock  for  the  defendant. 


WINCHESTER. 
Coram  Patteson  J. 


REX  V.  DANIEL  BRIXTON.  Juijf  12. 

s  was  an  indictment  found  at  these  assizes  a  prosecutor 
1st  the  prisoner,  a  bankrupt  (who  was  out  taTnTw^hlr 
ail),  for  not  disclosing  his  effects  under  the  dictmentsfor 

,,  I    1*        •  ^1  1    misdemeanor 

nission,  tor  not  dehvermg  them  over,  and  for  the  same 
oncealing  them.  TZ^^^:^. 

)on  the  defendant  being  called  on  to  plead  to  proceed 
lis  indictment,  his  counsel  objected,  that  he  Abandon 'the 
under  recognizances   to    appear   to    an    in-  SJj*®*; . 
lent  which  had  been  found  at  the  previous  sheet  of  a 
js  against  him  for  embezzling  and  conceal-  giv"en™n^ 
his   effects  under  the  commission,   and  that  ^ath  under 
same   facts    were    intended    to    be   adduced  &ion,  isnot 
St  him  on  this  indictment  as  on  the  other:  f^T?^'^^^ 

'    against  nim  on 

unless    that    indictment    were    quashed,    or  a  criminal 

wise  disposed  of,  he  ought  not  to  be  forced  ^  **^^* 

3ad  to  this. 

le  only  distinction  between  the  two  indict- 

s  (which  were  admitted  to  apply  to  the  same 

X  2 
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1833.  offence)  was,  that  the  second  indictment  contained 
a  series  of  counts  charging  the  defendant  with  not 
disclosing  and  not  delivering  over  his  effects,  in 
addition  to  the  count  charging  him  with  conceal- 
ment and  embezzling, — both  indictments  being 
on  the  face  of  them  good. 

Patteson  J.  (after  consulting  Alderson  J.)  said, 
that  the  proper  course  would  be,  as  he  had  no 
power  to  quash  either  indictment,  to  call  on 
the  prosecutor  to  abide  by  the  event  of  this  in- 
dictment;  that  unless  he  agreed  not  to  proceed 
further  with  the  first,  this  should  not  be  proceeded 
with :  that  Mr.  Justice  Alderson  agreed  with  him, 
that  both  indictments  ought  not  to  hang  over  the 
defendant.  If  the  prosecutor  could  show  any 
prejudice  in  proceeding  with  this  now,  he  would 
respite  the  recognizances  till  next  assizes. 

The  prosecutor  agreed  not  to  go  on  further 
with  the  first  indictment,  and  the  trial  proceeded. 

After  endeavouring  to  prove  the  petitioning 
creditor's  debt  by  other  means,  the  counsel  for 
the  prosecution  offered  in  evidence  the  defendant's 
balance  sheet  on  the  file  of  proceedings  signed  by 
him ;  and  proved  that  to  have  been  delivered  by 
him  to  the  assignee  ten  days  before  it  was  signed 
and  sworn  to  by  him.  This  was  offered  as  an 
admission  by  the  defendant  of  the  existence  of  the 
debt  which  was  therein  stated. 

It  was  objected,  for  the  defendant,  that  the 
proceedings  under  the  commission  could  not,  in 
any  way,  be  given  in  evidence  to  affect  the  de- 
fendant, until  the  validity  of  the  commission  was 
established.     At  all  events,  that  the  defendant's 
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examination,  under  which  the  balance  sheet  was 
given  in,  being  compulsory  and  on  oath,  could 
not  be  brought  forward  to  affect  him  criminally, 
as  it  was  obtained  from  him  under  a  sort  of 
duress. 

It  was  answered,  that  as  against  the  defendant, 
any  declaration  of  his  must  be  admissible:  that 
the  fact  of  the  examination  being  on  oath,  was  not 
such  a  duress  as  to  exclude  the  admission ;  and 
Rex  V.  MerceroUy  2  Stark.  R.  36&.  was  cited,  (a) 


Patteson  J.,  after  again  consulting  Alderson  J., 
said,  he  was  clearly  of  opinion  that  the  balance 
sheet  could  not  be  evidence  against  the  plaintiff 
to  prove  the  petitioning  creditor's  debt. 

Not  guilty. 

JBrfe  and  Jardine  for  the  prosecution. 

Bompas  Seijt  and  Barstow  for  the  defendant. 

(a)  As  to  this  case,  see  R.  v.  GUhaniy  R.  &  M.  C.  C.  R.  203. 


EXETER. 
Coram  Alderson  J. 


DICKINSON  V.  FOLLETT. 

Assumpsit  on  the  warranty  of  a  horse. 

The  warranty  was  admitted.  The  horse  had  been 
kept  and  used  by  the  plaintiff  as  a  carriage  horse 
(for  which  purpose  he  was  bought)  about  a  month, 
and  was  then  tendered  to  be  returned  as  unsound. 

X  3 


Jti^  S5. 


Merebadoess 
of  shape, 
thougn  ren- 
dering the 
horse  inca- 
pable of  wacky 
18  not  iin* 
soundness. 


300 


CASES  AT  NISI  PRIUS. 


183S. 
Dickinson 

V. 
FOLLETT. 


It  was  admitted  that  the  horse  was  unsound  at  that 
time,  but  there  was  conflicting  evidence  whether 
the  unsoundness  existed  at  the  time  of  the  sale, 
or  whether  it  arose  from  some  subsequent  cause; 
and,  on  the  other  hand,  a  veterinary  surgeon,  called 
for  the  defendant,  after  giving  his  opinion  that  the 
lameness  arose  from  a  recent  injury,  stated  also,  that 
the  horse  was  so  ill  formed,  from  turning  out  one 
of  his  fore  legs,  as  to  be  incapable  of  work  to  any 
extent  without  cutting  so  as  to  produce  lameness. 

Follett^  in  his  reply,  contended,  that,  at  all  events, 
the  horse  was  unsound  from  this  malformation; 
that  a  horse  so  ill  formed  as  to  be  incapable  of  the 
ordinary  usefulness  of  a  horse,  was  unsound. 

Alderson  J.,  on  summing  up,  said,  that  the 
horse  could  not  be  considered  unsound  in  law, 
merely  from  badness  of  shape.  As  long  as  he  was 
uninjured,  he  must  be  considered  sound.  When  the 
injury  is  produced  by  the  badness  of  his  action, 
that  injury  constitutes  the  unsoundness.  His  Lord- 
ship then  put  the  other  parts  of  the  case  to  the 
jury,  who  found  a 

Verdict  for  the  defendant. 

FoUett  and  Bere  for  the  plaintiff. 

Wilde  Serjt.  and  Coleridge  Serjt.  for  the  de- 
fendant. 


SUMMER  ASSIZES,  4  W.  IV. 


BRIDGEWATER. 
Coram  Alderson  J. 


COLSTONE  V.  HISCOLBS.  Augua  n. 

:plevin  for  a  horse. 

Mea,  that  the  horse  was  the  property  of  one  where  a  de- 
%uel  Hinton,  and  not  of  the  plaintiff,  as  in  the  J"J?n"p,eX 
laration  is  supposed,  with  a  conclusion  by  a  veri-  property  in  a 

third  person, 
tion.  and  issue  is 

leplication,  that  the  horse  was  not  the  property  he\^re'ntlt^^ 
he  said  S.  H.^  but  of  the  plaintiff.     Conclusion  to  begin. 
;he  country,  and  issue  thereon. 

3arstoWf  for  the  plaintiff,  contended  that  he  was 
itled  to  begin,  the  plea  being  a  mere  denial  of 
allegation  in  the  declaration,  namely,  the  pro- 
ty  of  the  plaintiff,  and  therefore  in  the  nature 
I  general  issue. 

Erfe  and  Moody  for  the  defendant,  maintained 
t  the  affirmative  proof  lay  on  the  defendant  that 
horse  was  the  property  of  Hinton  ;  and  tliat,  in 
er  to  defeat  the  action,  it  was  not  sufficient 
the  defendant  merely  to  disprove  the  property 
:he  plaintiff. 

\lderson  J.,  after  consulting  Patteson  J.,  called 
)n  the  counsel  for  the  defendant  to  begin. 

Verdict  for  the  defendant. 
Barsiow  and  Stone  for  the  plaintiff. 
Erie  and  Moody  for  the  defendant. 

X  4 
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BRISTOL. 
Coram  Alderson  J. 


Augud  14.  BISS  t).  MOUNTAIN. 

The  first         AssuMPSiT  on  the  warranty  of  a  horse. 

hor«e  war-  The  alleged  breach  of  warranty  was  a  cough. 

ranted  sound  The  defence  was,  that  the  couffh  had  been  con- 
is  not  com-  .  ^ 

petent  to  tracted  since  the  sale,  and  the  defendant  offered, 
new  foThis  ^  ^  witness  on  his  behalf^  the  person  who  had  ori- 
▼endee  in  an    orinally  sold  the  horse  with  a  warranty  to  the  de- 

acbon  brought  ?,/»,,  n     ^        -  %         > 

against  him  on  icndant,  lor  the  purpose  or  showing  that  it  was 
side  wSi"  w-  s^*^"^  ^*  ^^^^  *^"^®  ^^  *'^^  previous  sale  by  him. 

ranty. 

Wilde  Serjt.  objected  to  his  testimony  without  a 
release. 

Merewether  Serjt.,  in  support  of  his  competency, 
argued  that  a  verdict  for  the  plaintiff  would  not  be 
evidence  in  an  action  at  the  suit  of  the  defendant 
against  the  witness,  and  that  it  did  not  follow  that 
the  witness  would  be  liable  in  case  of  the  defend- 
ant's failure ;  and  he  cited  the  case  of  Briggs 
v.  Cricky  5  Esp.  99.  The  cases  of  Barker  v.  Bar- 
ker,  1  Wight.  397- ;  Ni'^  v.  Cuttings  4  Taunt.  18.j 
Wardx.  TVilkinsoriy  4  B.  ^  A.  410.;  Lewis  v.  Peake^ 
7  Taunt.  153. ;  were  also  referred  to  in  argument 

Alderson  J.  was  of  opinion,  that,  as  the  effect 
of  a  verdict  for  the  defendant  would  be  to  relieve 
the  witness  from  an  action  at  the  suit  of  the  latter, 
he  was  incompetent. 
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The  witness  was  accordingly  rejected.  IS33. 

Verdict  for  the  plaintiff.        biss 

Wilde  Sent  and  Follett  for  the  plaintiff.  ^    *'• 
Merewether  Serjt.  and  Smith  for  the  defendant. 


See  the  twenty-sixth  section  of  the  stat.  3  &  4  ^.  4.  c.  4*2.,  to 
which  the  Royal  Assent  was  given  on  the  day  that  this  case  was 
tried;  but  it  would  seem  that  the  question  of  the  witness's 
competency,  in  a  case  like  the  present,  would  not  be  affected 
by  that  enactment.  (See  Burgess  v.  CuthiUt  infra,)  See  also 
1  Starkie  on  Evid.  110.,  and  Baldwin  v.  Dixon,  supra,  p.  59- ; 
in  which  case  Lord  Tenterden  seems  to  have  been  of  opinion 
that  a  witness  (under  circumstances  exactly  like  those  of  the 
principal  case)  was  not  incompetent.  In  order  to  exclude  a 
witness,  on  the  ground  of  his  being  liable  over  to  the  party  who 
calls  him,  it  seems  not  to  be  enough  to  show  that  the  witness 
mat/  be  liable  over ;  the  facts  should  appear  which  show  that  he 
toould  be  liable.  (See  Larbalistier  v.  Clarhe,  I  B.  &  Adol.  899.) 
In  the  principal  case  no  facts  appear,  which  showed  that  the  wit- 
ness  would  necessarily  be  liable  over  to  the  defendant,  supposing 
a  verdict  to  pass  against  the  latter.  It  is  presumed,  therefore, 
that  the  witness  would  be  competent  fo  prove  for  the  defendant 
any  matter  merely  collateral  to  the  witness's  own  liability ;  as, 
for  instance,  to  disprove  the  warranty  by  the  defendant.  The 
question,  however,  may  be  considered  as  varied  by  the  parti- 
cular point  to  which  the  witness  was  called  to  speak,  viz.  the 
soundness  of  the  horse  at  the  time  when  the  witness  sold  it :  it 
is  to  be  assumed  that  that  point  had  become  the  material  point  in 
the  cause ;  and  if  so,  the  issue  was  in  substance  upon  the  ques- 
tion of  the  witness's  liability  over,  so  as  to  bring  the  case  within 
the  principles  of  the  ordinary  one  of  a  servant  being  held  in- 
competent for  his  master,  in  an  action  against  the  latter,  for  the 
alleged  misconduct  of  the  witness :  Morish  v.  Foote,  8  Taunt. 
^5. 
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1833.  BURRELL  V.  NICHOLSON. 

Dec.  9.        ^Y\ 
Where  real         1  RESPASS  for  taking  gOods. 

Jo^tlhrob-ect      ^'^^  *^^*^  *'^^  plaintiff  was  occupier  of  a  h( 
of  the  action,   in  the  parish  of  St.  Margaret* s^  Westminster  ; 
whonnhe^"     the  plaintiff  was  rated  in  respect  of  his  hou 
affirinative       tjjg  DOor,  Under  a  certain  act  of  parliament ; 

issue  lies  is  en* 

titled  to  begin,  he  refused  to  pay,  and  thereupon  a  warran 
thefaTnew  ^  issued  by  Certain  magistrates  to  levy  the  ar 
trial ^nbeob-  of  the  rate,  directed  to  the  defendant,  who 

tained,  on  the  ,  i        i*  m      -%  m-  «       ywr 

ground  that  a  constable  ot  St.  Margaret  s^  Iv  estmtnster  ;  \ 
Snproperi*^^"  justified  taking  the  goods  as  a  distress  unc? 

deprived  of  his  Warrant. 

rig^ttobegin?      Replication,  that  the  plaintiff's  house  y 

situate  within  the  parish  of  St.  Margaret*^ 
minster. 

The  Solicitor-General^  for  the  defendant 
a  right  to  begin,  as  the  affirmative  of  the 
upon  the  defendant 


CASES  AT  NISI  PRIUS  AFTER  MICH.  TERM,  4  W.  IV.  305 

Sir  James  Scarletty  for  the  plaintiff.      Under       1833. 
24  G.  2.  c.  4*.  s.  6.,  the  plaintiff  is  bound  to  prove  a     burrell 
demand  of  a  perusal  and  copy  of  the  warrant  of   ^,    ^' 

P^ICHOLSON. 

distress  ;  such  demand  does  not  depend  upon  the 
pleadings.  Secondly,  the  substance  of  the  issue  is, 
whether  the  place  where  the  plaintiff's  house  is 
situate  be  extra-parochial  or  not,  and  that  is  affirm- 
ative on  the  part  of  the  plaintiff  Moreover,  there  is 
a  question  of  damage,  which,  under  the  rule  recently 
agreed  upon  by  the  learned  Judges,  entitles  the 
plaintiff  to  begin,  upon  whichever  party  the  issue 
may,  in  point  of  form,  lie. 

Campbell  S.  G.  We  admit  the  demand  of  the 
warrant  and  the  amount  of  damages  \  it  comes, 
therefore,  to  a  mere  question  of  title. 

Lord  Denman  C.  J.  It  is  impossible  not  to  see 
that  this  is  a  mere  question  of  right.  The  rule 
promulgated  by  the  Judges  applies  to  cases  where 
damages  are  the  object  of  the  action,  and  a  jus- 
tification, putting  the  issue  on  the  defendant,  is 
pleaded — there  the  plaintiff  is  to  begin.  But  the 
case  here  is  different ;  it  is  a  mere  question  of 
right,  and  therefore  the  defendant  must  begin,  as 
the  affirmative  is  on  him. 

The  defendant  began,  and  obtained  a  verdict. 

Sir  J.  Scarlett,  Follett,  and  W.  H.  Watson,  for 
the  plaintiff 

Campbell  S.  G.  J.  fVilliams,  J.  Jervis,  and 
Pratt,  for  the  defendant. 

In  the  next  term.  Sir  James  Scarlett  moved  for 
a  new  trial,  on  the  ground  (amongst  others),  that 
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1833.       according  to  the  form  of  the  pleadings  and  the 
BcjBBELL     practice  of  the  Court,  the  plaintiff  ought  to  have 
^^    ^'  been  allowed  to  begin.     The  Court  took  time  to 

consider  whether  they  would  grant  a  rule  to  show 
cause ;  and  on  a  subsequent  day,  the  Lord  Chief 
Justice  said,  that  the  Court  doubted  whether, 
under  any  circumstances,  a  new  trial  ought  to  be 
granted,  upon  the  ground  that  the  Judge  presiding 
at  Nisi  Prius  had  come  to  an  incorrect  decision 
upon  a  point  of  this  kind.  It  seemed  rather  a 
matter  of  practice  and  regulation  for  the  presiding 
Judge  to  exercise  his  discretion  upon,  than  one 
which  the  Court  in  Bank  were  to  determine  as  a 
matter  of  law.  But  at  all  events,  the  Court  was  of 
opinion  that,  in  the  present  instance,  the  defendant 
had  been  properly  considered  entitled  to  begin; 
the  Court,  therefore,  refused  a  rule  to  show  cause 
why  the  verdict  should  not  be  set  aside,  on  that 
ground,  but  on  the  other  grounds  urged  by  Sir 
J.  Scarlett^  they  granted  him  a  rule. 


AFTER  MICHAELMAS  TERM,  4  W.  IV.  307 

1833. 


REX,   on  the  Prosecution   of  The  Honourable    Guildhall, 
W.  P.  T.  L.  WELLESLEY,  v.  DERBISHIRE,      ^"' '"' 
Esq. 

X  HIS  was  an  indictment  for  an  assault 

The   case   had  been  set  down  for  trial  at  the  Y^®*!®*^* 
sittings  after  Michaelmas  term  1832,  shortly  pre-  prosecutor  has 
vious  to  which  the  prosecutor  had  obtained  a  rule  giS^alpedai 
for  a  special  jury,  and  a  special  jury  had  been  ac-  jury,  and  hag 

i«i  1  11  ii/«  withdrawn  his 

cordingly  struck,  and  the  case  marked  for  a  spe-  record,  the 
cial  jury. .  Just  before  the  case  would  have  come  Jlj^e'dJwii^the 
on  to  be  tried  at  those  sittings  by  the  special  jury,  record  by 
the  prosecutor  withdrew  his  record.  cUdm^a'trkl 

The  defendant  now  brought  the  case  down  by  ^y^*  common 
proviso,  having  a  day  or  two  before  obtained  an 
prder  from  the  Lord  Chief  Justice  to  have  the 
indictment  tried  by  a  common  jury;  but  upon 
the  case  coming  on  in  its  turn  as  a  common  jury 
cause, 

jK.  V.  Richards,  for  the  prosecutor,  moved  the 
Lord  Chief  Justice  to  rescind  the  order  which 
his  Lordship  had  made  for  trying  the  indictment 
by  a  common  jury.  He  contended,  that  as  the 
case  had  been  made  a  special  jury  case,  and  a 
special  jury  had  been  struck  under  the  authority 
of  a  rule  of  Court,  the  words  of  the  Jury  Act 
(6  G.  4.  c.  50.  s.  30.)  were  express,  that  *^  every 
Jury  so  struck  shall  be  titejury  returned  for  the  trial 
of  such  issue.**  The  indictment  could  not,  there- 
fore, be  tried  by  the  present  common  jury,  which 
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^SSS^     was  npt  the  jury  struck  under  the  authority  of  the 
act  of  parliament. 

BarstoWf  for  the  defendant,  insisted  that,  by 
withdrawing  the  record,  the  prosecutor  had  in 
effect  waived  the  rule  for  a  special  jury;  and  he 
contended  that  as  a  defendant  was,  by  the  practice 
of  the  Court,  entitled  to  carry  the  record  down  to 
trial  by  proviso,  the  consequence  would  be  (if  the 
prosecutor  were  well  founded  in  his  argument), 
that,  by  the  prosecutor's  making  the  case  a  special 
jury  one,  the  defendant  would  be  ousted  of  this 
right. 

Lord  Denman  C.  J.  was  of  opinion,  that  the 

defendant  had  a  right  to  bring  on  the  trial  on  the 

common  jury  panel,   and  refused  to  rescind  his 

order ;  and  the  prosecutor  not  appearing  to  prove 

his  case. 

The  defendant  was  acquitted . 

jK.  V.  Richards  for  the  prosecution. 
Barstow  for  the  defendant. 
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1833. 


ADJOURNED  SITTINGS  AT  WESTMINSTER. 

IN  THE  EXCHEQUER. 


DICAS,  Gent  One,  &c.  v.  The  Right  Honour-  wiwKnfiri*, 
able  Baron  BROUGHAM  and  VAUX.  ^^'^' 

Trespass  for  assault,  battery,  and  imprisonment.    The  Lord 
Plea,  the  general  issue.  StTiSle  to" 

This   was   an  action   brought  by  an   attorney  an  action  in 
against  the  Lord  High  Chancellor  of  England,  to  order  of  com- 
recover  compensation  for  false  imprisonment  on  ^'^J^^"-^"*^* 
two  occasions,    under  two   orders   made  by  the  bankruptcy. 
Lord  Chancellor  against  the  plaintiff  for  contempt,  ^Jch  order'to^ 
in  not  paying  over  certain  moneys  to  the  assignees  have  been  ir- 
of  a  bankrupt.  '"^^"-^ 

The  first  order  was  as  follows :  — 

In  the  matter  of  James  Nokes,  a  Bankrupt. 

Whereas  George  Butler,  of  Kennett  in  the  county 
of  Wilts,  ale  brewer,  and  Joseph  Proctor,  of  Gould 
Square,  London,  wine  merchant,  assignees  of  the 
estate  and  effects  of  James  Nokes,  a  bankrupt,  did 
this  day  prefer  their  petition  to  me,  showing  that, 
by  an  order  made  in  this  matter,  on  the  petition  of 
the  petitioners,  by  his  Honor  the  Vice-Chancellor, 
bearing  date  the  2d  day  of  February  1831,  it  was 
ordered,  that  Johi  Dicas,  the  person  mentioned  in 
the  said  order,  should,  within  four  days  after  he 
should  be  duly  and  personally  served  with  the  said 
order,  pay  to  the  petitioners  the  balance  or  sum  of 
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Baron 
Brougham 
and  Vauic 


561.  13s.  lid.  in  the  said  order  mentioned:  and 
it  was  ordered,  that  the  said  John  Dicas  should 
also,  within  the  like  period  of  four  days,  deliver  up 
to  the  petitioners,  upon  oath,  all  papers  and 
writings,  receipts  and  vouchers,  touching  or  re- 
lating to  the  estate  of  the  said  bankrupt,  in  his 
custody  or  power ;  and  in  case  default  should  be 
made  by  the  said  John  DicaSj  either  in  payment  of 
the  said  money  or  the  delivery  of  the  said  docu- 
ments, or  any  of  them,  as  herein-before  directed, 
that  the  said  John  Dicas  should  stand  committed 
to  his  Majesty's  prison  of  the  Fleet:  that  the  said 
John  Dicas  was  duly  and  personally  served  with 
the  said  order  on  the  22d  day  of  Fehmary  last; 
that  the  said  John  Dicas  had  hitherto  refused  to 
pay  the  said  sum  of  money,  or  to  comply  with  the 
said  order  in  the  delivery  of  all  papers  and  writings, 
receipts  and  vouchers,  touching  and  relating  ^ 
the  estate  of  the  said  bankrupt,  in  the  custody  of 
power  of  the  said  John  Dicas:  and  therefore 
praying,  that  the  said  John  Dicas  might  immedi- 
ately stand  committed  to  his  Majesty's  prison  of 
the  Fleet  for  his  contempt  of  the  said  order,  and 
that  my  warrant  might  issue  for  that  purpose/ 

Now  upon  reading  the  said  petition,  and  the 
several  affidavits  in  support  thereof,  and  which  are 
dulv  filed,  I  do  order  that  the  said  John  Dicas  do 
stand  committed  to  his  Majesty's  prison  of  the 
Fleet,  and  that  a  warrant  of  commitment  do  forth- 
with issue  for  that  purpose. 

Brougham  C 

Under  this  order,  the  plaintiff  was  arrested  by 
one  of  the  tipstaffs  of  the  Court  of  Chancery,  on 
the  19th  o£Apil  1831,  whilst  attending  the  Court 
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of  Common  Pleas  as  attorney  in  a  cause  then       188S. 
being  argued  before  that  Court.     The  plaintiff,  at       djc^s 
his  request,   was  immediately  taken   before  the       ^\ 
Chancellor,  who,  on  hearing  the  circumstances,     Brougham 
ordered  him  to  be  discharged,  on  his  undertaking     ■" 
to  attend  in  the  Court  of  Chancery  daily  till  the 
order  was  disposed  of;  and,  after  discussion,  this 
order  was  discharged  with  costs,  to  be  allowed  the 
plaintiff,  as  a  set-off  against  the  sum  ordered  to  be 
paid. 

Further  proceedings  were  had;  and  upon  the 
petition  of  the  assignees  the  plaintiff  was  ordered 
to  pay  the  assignees  the  balance  of  5GL  ISs.  lld.y 
and  to  deliver  up  the  papers,  &c.  relating  to  the 
estate  of  the  bankrupt;  and  afler  service  of  this 
order,  and  demand  of  payment  of  the  money,  an- 
other order  was  made  by  the  Lord  Chancellor  for 
commitment  of  the  plaintiff  for  contempt. 

On  the  23d  of  September^  1831,  the  plaintiff  was 
taken  under  the  order  last  mentioned  to  the  Fleet 
prison,  where  he  remained  till  the  23d  of  Decern" 
ber^  when  he  was  discharged  under  the  Insolvent 
Debtors*  Act 

It  was  contended  for  the  plaintiff,  in  the  first 
place,  that  the  Lord  Chancellor  sitting  in  bank- 
ruptcy had  no  jurisdiction  to  commit  for  contempt, 
the  Chancellor's  authority  being  derived  from  the 
6  G.  4.  c.  16.  (the  law  in  bankruptcy  then  in 
force),  and  that  statute  being  silent  as  to  any  such 
power.  2dly,  That,  even  if  there  were  jurisdiction, 
the  orders  were  irregular  and  invalid,  inasmuch  as 
there  had  been  no  sufficient  demand  and  refusal  to 
pay,  and  as  the  second  order  had  not  been  served 
and  the  service  repeated  in  the  usual  manner,  ac- 

VOL.  II.  Y 


CASES  AT  NISI  PRIUSi  EXCHEQUEB, 


188S. 


DiCAS 

Baron 
BmouoHAM 
Mid  Vauz. 


cording  to  the  practice  of  the  Court 

were  examined  (and  amongst  them  the  late  Lord 

High  Chancellor  Eldoh)  to  prove  the  practice  of 

the  Court  of  Chancery  in  cases  of  committal  for 

contempt 

At  the  close  of  the  plaintiflTs  case,  the  Soiieitar- 
General  contended  that  the  plaintiff  must  be  non- 
suited, on  the  ground  that,  even  assuming  the 
orders  to  be  irregular,  the  defendant  was  not  liable 
to  an  action,  for  acts  done  in  his  judicial  capacitjr. 
It  is  clearly  within  the  Lord  Chancellor's  jurisdic* 
tion  to  commit  for  contempt  whilst  sitting  in  bank- 
ruptcy. (Anonymous^  1 4  Ves.  44-9. ;  JEx  parte 
Bradley  in  the  Matter  qfTownsend^  1  Rose,  202.; 
Ea: parte  Ccrwan^  S  B.  &  A.  1S3.)  Whatever  irrqiu- 
larity,  therefore,  there  may  be  in  the  orders,  a  judge 
acting  within  his  jurisdiction  cannot  be  liable  to  an 
action  for  things  done  by  him  judicially :  (^Busheh 
case,  1  Mod*  119.;  Hamond  v*  Howell,  1  Mod. 
184.;  S.  C.  2  Mod.  218.) 

For  the  plaintiff,  it  was  answered,  that  the  judi- 
cial privilege  only  extended  to  courts  of  record 
having  common  law  jurisdiction,  and  that  no  case 
had  been  cited  in  which  a  court  not  of  record  had 
been  held  entitled  to  the  privilege,  (a)  Secondlyi 
that  at  all  events  the  defence  ought  to  liar's 
been  pleaded,  and  that  the  case  was  clearly  not 
within  21  Jac.*l.  c.  12.  s.  5. 

Campbell,  S.-G.,  in  reply  to  the  last  objection, 


(a)  But  see  Holroyd  v.  Breare^  2  B.  &  A.  47S.    Tvp^ 
▼•  NatiaUf  M.  &  M.  52. 
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said,  that  what  had  been  done  by  the  Lord  Chan- 
cellor judicially  was  not  a  trespass,  and  the  defence 
was  therefore  admissible  under  the  general  issue. 
He  was  then  stopped  by 

Lord  Ltndhurst  C.  B.  I  have  had  no  doubt 
on  this  case  from  the  commencement  of  the  argu- 
ment The  plaintiff  must  be  called ;  and  on  Platfs 
refusing  to  be  nonsuited,  his  Lordship  told  the 
jury  that  the  defendant  was  ^entitled  to  a  verdict, 
which  was  taken,  and  a  bill  of  exceptions  was  ten- 
dered, and  agreed  to  be  drawn  up. 

Piatt,  Kelh/j  FoUett,  and  Gunning  for  the  plain- 
tiff: 

Campbell^  Solicitor-General,  and  Wightman  for 
the  defendant. 


18S3. 


DiCAt 

V. 

Baron 

BftODOKAM 

and  Vaox. 


GREGORY  V.  TUFFS. 

This  was  an  action  of  debt  brought  to  recover 
the  penalty  of  100/.,  under  the  stat.  25  G.  2. 
c.  36. 

The  second  section  of  the  statute  enacts,  that 
from  and  after  the  first  day  of  DecembeVj  1752, 
any  house,  room,  garden,  or  other  place  kept  for 
public  dancing,  music,  or  other  public  entertain- 
ment of  the  like  kind,  in  the  cities  of  London 
and  Westminster^  or  within  twenty  miles  thereof, 

by  the  customers 

y  2 


WuTKiimii, 

Dec,  4. 

Where  music 
is  usually  pro- 
vided in  a 
room  in  a  pub- 
lic house,  for 
the  purpose 
of  attracting 
customers, 
the  landlord 
is  liable  to 
the  penalties  of 
25  G.  2.  c.  56., 
though  no- 
thing is  paid 
for  tne  music. 
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18S&.      without  a  licence  had  for  that  purpose,  shall  be 
GuGORY     deemed  a  disorderly  house  or  place,  &c. ;    and 

^.^  I  every  person  keeping  such  house,  &c.,  without 
such  licence  as  aforesaid,  shall  forfeit  the  sum  of 
100/. 

On  the  part  of  the  plaintifi^  it  was  proved  by  two 
witnesses  that  they  had,  on  sixteen  or  twenty  even- 
ings within  the  space  of  a  month,  visited  the  de- 
fendant's house,  which  was  a  public  house,  as  cus- 
tomers, and  that  on  every  occasion  they  had  found 
a  fiddler  (apparently  the  same  person  each  time), 
playing  in  a  room,  and  men  and  women  dancing; 
the  latter  apparently  of  the  lowest  description. 
Liquors  were  handed  round,  each  person  paying 
for  what  he  had ;  but  no  money  was  taken  at  the 
door.  The  men  seen  in  the  room  were  chiefly 
sailors  and  soldiers.  On  the  part  of  the  plainti^ 
Clarke  v.  Searkj  1  Esp.  25. ;  Archer  v.  fVil/ing' 
riccy  4  Esp.  186.,  were  cited. 

The  defendant's  counsel  relied  on  Skutt  v. 
Lewis  J  5  Esp.  128.,  insisting  that  the  facts  did  not 
bring  the  case  within  the  statute. 

Lord  Lyndhurst  C.  B.  It  is  not  necessaiy 
that  this  room  or  house  should  be  exclusively  used 
for  the  purpose  of  dancing  or  music,  to  bring  the 
case  within  the  statute ;  nor  is  it  necessary  tiiit 
money  should  be  taken  at  the  door-  for  the  admis- 
sion of  the  public.  The  dancing  or  music  maybe 
used  as  an  inducement  to  customers  to  frequent 
the  house ;  and  if  the  room  be  open  to  the  public^ 
it  will  be  for  the  jury  to  say  whether  it  has  been 
kept  for  the  purpose  of  public  dancing  and  music; 
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tn   occasional  use  will   certainly  not  be  suflS-     ^  ^j^^; , 

lent.  GifioWr 

Verdict  for  the  defendant       ^J^ 

F.  Pollock,  Follety  and  Mansel  for  the  plaintiff. 
Law  (Recorder)  and  Piatt  for  the  defendant. 


BURGESS  V.  CUTHILL.  ^"STr* 

Dee,  9. 

[^His  was  an  action  by  the  indorsee  against  the  a  witness 

r     i_-ii     ^         i_  liable  to  in- 

cceptor  01  a  bill  ot  exchange.  demnify  the 

The  defence  was,  that  the  present  bill  had  been  ^^^^^^ » 

'  r  not  a  com- 

ccepted  by  the  defendant  as  the  usurious  renewal  petent  witness 
f  a  former  acceptance  for  a  less  sum ;  and  it  was  ^uist^ding 
dmitted  that  both  were  accommodation  accept-  ;tot.3&4 

*         W.  4.  €•  42. 

noes.  ft.  86. 

The  drawer  was  called  for  the  defence, 
Thesiger  objected  that  be  was  incompetent, 
Jones  V.  Brooke f  4  Taunt  R.  464.,)  and  that  the 
tatute  of  3  &  4  ^.  4.  c.  4f2.  s.  26,  did  not  cure 
[lis  objection.  That  statute  makes  a  witness  com* 
etent  in  cases  where  he  otherwise  would  be  in- 
ompetenty  on  the  ground  of  the  verdict  being 
H^hnically  admissible  in  evidence  against  him  i  as 
rhere  the  defendant  justifies  under  a  customi  and 
lie  witness  is  interested  in  establishing  that  cus- 
3m.  But  it  does  not  apply  to  a  case  like  this, 
rhere  the  witness  has  a  pecuniary  interest  in  the 
esuit  of  the  suit,  inasmuch  as  he  is  bound  to  in- 
iemnify  the  defendant  not  only  from  this  verdidtt 

Y  3 
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but  from  all  the  consequences  of  accepting  the 
bill. 

Godson  for  the  defendant  To  say  that  the  act 
cares  the  incompetency  only  in  cases  where  that 
.  incompetency  depends  upon  the  technical  ground 
instanced  on  the  other  side,  is  almost  to  destroy 
the  operation  of  the  act  altogether.  It  should 
receive  a  liberal  construction. 


Lord  Lyndhurst  C.  B.  I  think  the  act  was 
not  intended  to  apply  to  such  cases  as  this.  The 
witness  cannot  be  examined  unless  he  be  released. 

The  witness  was  accordingly  released. 

Verdict  for  plaintiff. 

# 

Thesiger  for  the  plaintiff. 
Godson  for  the  defendant. 


COMMON  PLEAS. 
FIRST  SITTINGS  IN  HILARY  TERM* 


ISSi. 


WxaTMinRBy 

Jan,  21. 


Evidence  is 
admissible  to 
add  to  the  ex- 
amination of  a 
party  before 
a  magistrate^ 
though  taken 
in  writing. 


VENAFRA  V.  JOHNSON. 

Case  for  maliciously  laying  an  information  before 
a  magistrate  that  he,  the  defendant,  apprehended 
danger  of  his  life,  or  bodily  harm,  from  the  plain- 
tifl^  and  for  procuring  him  to  be  imprisoned  until 
security  was  given,  &c. 


HILARY  TERM,  4W-IV.  81? 

For  the  plaintiff  the  informatioa  of  the  de-  ^  188S. 
fendant,  taken  in  writing  by  the  magistrate's 
clerk,  was  put  in,  after  being  proved  by  the  clerk. 
After  it  was  read,  Jones  Seijt,  for  the  defendant, 
asked  the  clerk  in  cross-examination  whether  the 
defendant  had  not,  in  addition  to  what  appeared 
in  the  information,  stated  that,  on  the  occasion  de- 
posed to,  the  plaintiff  had  used  a  certain  threat. 

The  question  was  objected  to  on  the  ground  that 
it  went  to  explain  or  add  to  the  written  inform- 
ation. 

Gaselee  J.  said,  that  as  the  point  was  a  difficult 
one,  and  of  frequent  occurrence,  he  would  take 
the  opinion  of  the  whole  Court.  He  accordingly 
consulted  the  Judges  of  the  Common  Fleas,  who 
were  sitting  in  Banco,  and  on  his  return  stated 
that  all  the  Judges  were  of  opinion  that  evidence 
was  admissible  to  prove  any  thing  the  party  had 
said  as  part  of  his  information,  beyond  what  was 
put  in  writing,  either  for  the  purpose  of  explanation 
or  addition. 

Verdict  for  the  plaintiff,  (a) 

Spankie  Serjt  and  Moody  for  the  plaintiff. 
Jones  Serjt  and  Andrews  Serjt.  for  the  defendant. 


(a)  Rowland  y.  Ashby^  R.  &  M.  N.  P.  C.  231.  R.  v.  Reid, 
M.  &  M.  403.  2  Starkie,  Evidence,  572.  R.  v.  Harrit^  Moody'i 
C  C«  R«  SS8« 
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HILARY   TERM, 
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SITTINGS  IN  TERM. 


J!JL/        CHILD  V.  CHAMBERLAIN  and  Others. 

WxiTMIHCTKB. 

Jan.  80.  . 

Where  the  i\.cTioN  on  the  case  foT  an  excessive  distress,  with 
SS;.r  a  count  in  ttover.    Plea,  the  general  bsue. 

aindiist  one  of 
several  de- 

fendants,  such  At  the  close  of  the  plaintiffs  case  it  appeared 
ratiUedtVbe  ^^^^  there  was  no  evidence  against  two  of  the  de- 
acquitted  at  fendants.  Adolphus  (insisting  that  these  defend- 
the  plaintiff's  ants  had  been  included  in  the  action  merely  for 
•■^*  the  purpose  of  excluding  their  evidence)  claimed 

to  have  them  acquitted  before  he  addressed  the 

jury  for  the  other  defendants. 

Dunbar  for  the  plaintifi*  said,  that  they  were  not 
entitled  to  be  acquitted  at  this  stage  of  the  pro- 
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ceedings,  as  a  matter  of  right;  it  is  subject  to  1834. 
the  discretion  of  the  Judge ;  and  it  had  been  so  Child 
ruled  by  Lord  TenterdenJa)  ^      ^' 

•^  ^    ^  Chamberlain 

and  Othbbb. 

Parke  J.  It  is  now  perfectly  settled  by  the  un- 
animous  decisions  of  all  the  Judges,  that  when  at 
the  close  of  the  plaintiff's  case  there  is  no  evidence 
against  a  particular  defendant,  that  defendant  is 
then  entitled  to  an  acquittal.  In  consequence  of 
the  discrepancy  of  practice  of  different  Judges,  the 
matter  was  brought  before  them  all,  and  they  have 
determined  on  that  rule. 

At  the  end  of  the  plaintiff's  case  the  two  de- 
fendants were  accordingly  acquitted,  and  called 
as  witnesses  for  the  remaining  defendants. 

Verdict  for  the  plaintiff,  1  /.  4^.  6rf. 

Dunbar  and  Mansel  for  the  plaintiff. 
Adolphus  and  Clarkson  for  the  defendants. 

(a)  Carpenter  v.  Jones^  M.  &  M.  N.  P.  C.  198.  n.;  Wr^ht  ▼. 
Pauliny  R.  &  M.  N.  P.  C.  128. 


Doe  d.  MARRIOTT  v.  EDWARDS  and  Others.  WEsnaNm*, 

Jan,  8l« 

£jECTMENT  to  recovcr  possession  of  certain  houses  Allegation 
described  to  be  in  the  parish  of  St.  Margaret  and  ^^l"^^^^ 

St.  John.  in  the  parish 

of  A.  &  B.  J 
firoof  that  part  of  the  premises  was  situate  in  the  parish  of  A.  and  the  residue  in  the 
fMurish  of  B. :  Held,  a  fatal  variance.    Amendments  under  the  stat.  9  &  4  W.  4.  c«  42. 
8.  89.  will  not  be  refused  on  the  ground  of  the  harshness  of  the  action. 


WA 

And  Othbbb. 


390  CASES  AT  NISI  PSIUS,  K.  B. 

1SS4.  Barstow  for  the  defendant  objected  that  there 

Do*  d.       ^^  ^^  parish  of  that  name,  but  that  there  weie 
Mabwott     two  parishes,  one  St.  Margaret  and  the  other  St. 
B^wABM     John^  which  were  only  united  for  one  special  pur- 
pose, viz.  the  management  of  the  poor ;  and  that, 
consequently,  this  was  a  variance.     Goodtitk  v. 
Lammemiaru  (ja) 

Gale  for  the  plaintiff  contended  that  the  descrip- 
tion  was  divisible,  and  might  be  construed  as  im- 
porting that  some  of  ihe  houses  were  in  the  pariah 
of  St.  Margaret  and  others  in  the  parish  of  St. 
John.  It  was  therefore  enough  if  the  lessor  of  the 
plaintiff  could  show  his  right  to  recover  premises 
in  either  parish. 

Parks  J.  It  appears  to  me  there  is  a  varianoe. 
Had  the  allegation  been  that  the  houses  were  in 
the  "parishes''  of  St.  Margaret  and  St.  John^  I 
should  have  thought  the  argument  good  in  fitvour 
of  the  divisibility  of  such  allegation ;  but  here  the 
plaintiff  has  mentioned  only  one  parish,  and  that 
by  a  name  which  does  not  belong  to  any  parish* 

Gale  then  applied  for  leave  to  amend  the  descrip- 
tion, under  the  recent  stat  3  &  4  W^.  4.  c.  42.  s.  28. 

Barstow  opposed  the  ^plication.  It  was  dis- 
cretionary with  the  Judge  to  grant  or  to  refuse  it; 
and  as  it  appeared  in  evidence  that  this  was  a  harsh 
and  oppressive  proceeding  on  the  part  of  a  land- 


(a)  2  Campb.  274. 
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>rd,  who  was  seeking  to  take  advantage  of  the       18S4. 
OTfeiture  of  the  lease,  in  order  to  get  possession  of    *^^^i^ ' 
•roperty  on  which  his  tenants  had  expended  large    Ma&biott 
ums,  he  submitted  that  the  lessor  of  the  plain-     edwabds 
iff  was  not  entitled  to  the  indulgence  he  asked,  ^n^  Othbbs. 
?he  defendant  had,  in  fact,  come  down  to  trial, 
elying  on   this  ground  of  nonsuit,  and  should 
[lerefore  at  all  events  have  his  costs,  if  the  amend- 
lent  be  allowed. 

Parke  J.  I  do  not  think  that  the  supposed 
npropriety  of  the  action  is  a  consideration  which 
ught  to  influence  me  in  deciding  whether  I  shall 
ive  leave  to  amend  under  the  act  of  parliament, 
f  the  error  in  the  description  of  the  houses  is  one 
rhich  cannot  have  misled  the  parties,  I  think  the 
mendment  should  be  allowed.  As  to  giving  the 
efendant  his  costs,  as  this  is  the  first  case  in  which 
)e  question  has  arisen,  I  will  consider  what  is  fit 
)  be  done.  But,  in  future,  parties  must  not  come 
own  to  trial  on  the  ground  that  there  is  a  variance 
1  the  record,  which  they  suppose  a  Judge  will 
ot  rectify. 

The  amendment  was  made,  and  the  defendants 
fterwards  opening  a  good  defence  on  the  merits, 
le  counsel  for  the  plaintiff  submitted  to  a 

Nonsuit 

Gaie  for  the  plaintiff. 
Barstow  for  the  defendants. 
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1834. 

gZ^vl,  SWINBURN  qui  tarn,  &c.  v.  JONES. 

Where  a  de-  JJebt  to  recover  the  penalty  alleged  to  have  been 

tains  several '  incurred  by  the  defendant  for  usury  in  discounting 

founl^on  ^  ^^'^  ^^  exchange.     The  declaration  contained 

the  same  thirty-scven  counts. 

transaction, 
the  plaintiff 

dSS'^of  Ws^^  At  the  close  of  the  plaintiflPs  case,  and  before 
case,  be  called  his  principal  witness  (the  borrower  of  the  money) 
onwhWi*^^  had  been  cross-examined  by  the  defendant,  F.  Pci' 
^^  **«         lock  for  the  defendant  insisted  he  had  a  right  to 

know  upon  which  of  the  thirty-seven  counts  the 

plaintiff  relied. 

The  Lord  Chief  Justice  decided  that  he  had  not 

F.  PoUock  thereupon  cross-examined  the  wit- 
ness, and  the  plaintiffs  case  being  wholly  closedf 
he  again  submitted  that  he  was,  at  all  events, 
now  entitled  to  call  upon  the  plaintiff  to  declare 
on  which  count  he  was  proceeding.  It  was  clear 
that  only  one  count  could  be  true;  and  it  was 
not  reasonable,  he  said,  that,  in  an  action  of  this 
nature,  the  defendant  should  be  perplexed  by 
having  to  meet  thirty-seven  different  charges. 

Lord  Denman  C.  J.  I  cannot  call  upon  the  plain- 
tiff to  stand  upon  any  one  count  It  is  admitted 
on  all  hands  that  only  one  transaction  is  in  ques- 
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tion ;  but  I  think  the  plaintiff  cannot  be  compelled 
to  confine  himself  to  any  particular  count  upon 
that  transaction.  He  has  a  right  to  leave  his  case 
generally  in  the  hands  of  the  jury. 

F.  Pollock  then  addressed  the  jury,  who  found  a 

Verdict  for  the  defendant. 

Thesiger  and  Follett  for  the  plaintiiSl 

F.  Pollock  and  Archbold  for  the  defendant 


I8S4. 


SWINBURMB 
V, 

Jones. 


Doe  d.  PILL  v.  WILSON. 

rTnis  was  an  ejectment  brought  by  the  heir-at^ 
law  of  one  Catharine  Listers^  to  recover  some 
houses  in  the  city  of  London. 

The  defendant  claimed  as  devisee  under  the 
will  of  Catharine  Listers.  The  testatrix  was  at  the 
time  of  the  will  a  married  woman,  and  had  power 
to  make  a  will  under  a  settiement  made  on  her 
marriage.  This  settiement  was  in  the  possession 
of  the  plaintiff,  who  had  refused  to  shew  it  to 
the  defendant's  attorney.  The  plaintifTs  titie  not 
being  admitted,  some  evidence  was  given  of  his 
heirship,  and  of  payment  of  rent  to  Catharine 
Listers.  Upon  which  the  defendant's  counsel  ad- 
mitted, that  a  prima  facie  case  had  been  made  out 
for  the  plaintiff;  they  therefore  •  produced  and 
proved  the  will  in  the  usual  way ;  and  called  for 
the  settlement,  which  was  produced,  vesting  the 
estate  in  trustees  for  Catharine  Listers  during  her 


GUILDBAIX, 

FeLia. 

In  ejectment 
by  heir  at  law 
against  devi- 
see, the  de- 
fendant is  not 
entitled  to  the 
reply,  unless 
he  admits  the 
pluntiffs 
whole  case. 
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iSSi.       life,  and  giving  her  a  power  to  appoint  in  devise, 
Dob  cL  Fkix.    ^"^  ^  default  to  the  use  of  her  right  heirs. 

^  The  plaintiff,  in  reply,  called  a  witness  to  prove 

that  the  testatrix  was  not  of  sound  mind  at  the 
time  of  making  the  will. 

Moody,  for  the  defendant,  claimed  to  have  the 
general  reply,  under  the  authority  of  Goodtitle  v. 
Braham,  4  T.  R.  497*  He  contended  that,  in  fact, 
he  had  not  disputed  the  plaintiff's  title,  and  was 
only  precluded  from  formally  admitting  it,  by 
not  knowing  whether,  under  the  settlement,  the 
estate  was  still  in  trustees  or  not 

F.  Pollock  argued  that  Goodtitle  v.  Braham  had 
never  been  acted  upon  to  the  extent  now  contended 
for;  and  that  unless  the  defendant  admitted  the 
plaintiff's  whole  case,  he  was  not  entitled  to  begin 
or  to  have  the  reply;  and  he  cited  Doe  denu 
Tucker  v.  Tucker,  M.  &  M.  536. 

GimpAei/ Solicitor-General,  and  ^\v  James  Scarlett, 
suggested,  that,  in  their  opinion,  the  practice  had 
always  been  to  require  from  a  defendant  an  entire 
admission  of  the  plaintiff's  case,  if  the  defendant 
meant  to  claim  the  reply. 

Lord  Denman  C.  J.  said,  that  such  had  alwajrs 
been  his  own  notion  of  the  practice.  Here  the 
plaintiff's  case  has  not  been  admitted;  the  plaintiff's 
counsel,  therefore,  is  entitled  to  the  general  reply. 

Verdict  for  the  plaintiff 

F.  Pollock  and  Carm/n  for  the  plaintiff. 
Moody  and  Tyndale  for  the  defendant. 
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HOUSTOUN  V.  MILLS.  Goildhall, 


JL HIS    was   an   action    of  assumpsit    to  recover  The  proprie- 
damages  for  not  printing,  within  the  time  agreed  ^^^  ^noT 
upon,  certain  copies  of  a  weekly  newspaper,  called  recover  for  the 
**TAe    New    Weekly  Dispatch^**    of  which    the  anceofacon- 
plaintiff  was  proprietor.  ^^l^^ 

The  defendant  was  the  owner  of  a  steam-engine  paper,  before 
press,  and  had  engaged  to  print  off  several  hundred  affic&vit  re- 
copies  of  the  paper,  of  Saturday  the  9th  of  No^  'S!z%h?5. 
vembeVf  in  time  for  the  post  of  that  day.  c.  78.  s.  i. 

Sir  James  Scarlett,  early  in  the  cause,  urged, 
that  the  plaintiff  must  be  nonsuited,  inasmuch  as 
he  had  not  complied  with  the  provisions  of  the 
Stat  38  G.  3.  c.  78.  The  first  section  of  that  statute 
enacts,  that  '<  no  person  shall  print  or  publish,  or 
**  cause  to  be  printed  or  published,  any  newspaper 
or  other  paper  containing  public  news  or  intelli- 
gence, or  serving  the  purpose  of  a  newspaper, 
**  until  an  affidavit  or  affidavits,  or  affirmation  or 
<<  affirmations,  made  and  signed  as  hereinafter  men- 
"  tioned,  shall  be  delivered  to  the  commissioners 
<<  for  managing  his  Majesty's  stamp  duties,  at  their 
"  head  office,  or  to  some  of  their  officer  or  officers 
"  in  the  respective  towns,  and  at  the  respective 
<<  offices  which  shall  be  named  and  appointed  by 
<<  the  said  commissioners  for  the  purpose  of  re- 
**  ceiving  such  affidavits  or  affirmations  (but  which 
"  shall  not  be  required  to  be  upon  stamped  paper), 
'<  containing  the  several  matters  and  things  herein- 
<<  after  for  that  purpose  specified  and  mentioned.'' 
The  plaintiff  in  this  case  became  purchaser  of 
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V, 

Mills. 
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the  paper  for  5L  on  the  1st  of  November ^  and 
published  it  on  the  2d;  but  his  affidavit  filed 
at  the  Stamp  Office  was  dated  and  made  on  the 
ISth  of  November.  It  was  therefore  contended, 
that  as  the  act  prohibits  the  publishing,  the  plaintiff 
could  not  recover  :  Bentley  v.  Bignold,  5  B.  &  A. 
335. ;  Stephens  v.  Robinson,  2  Cr.  &  J.  209. 

Sir  /.  Campbell  S.-G.,  contrdj  contended  that  as 
no  illegality  was  contemplated  in  the  act  of  pub- 
lishing, and  as  the  statute  was  made  for  other  pur- 
poses, the  plaintiff  was  entitled  to  recover:  fVetherell 
V.  Jones  J  3  B.  &  Ad.  221. ;  Bagster  v.  Robinson, 
9  Bin.  77.  Roscoe,  262. 


Lord  Den  MAN  C.  J.  I  have  no  doubt  on  this 
point :  the  plaintiff  contemplated  an  act  directly 
prohibited  \  and  the  law  will  not  assist  him  by  en- 
forcing a  contract  made  in  furtherance  of  that 
illegal  act.     The  plaintiff  must  be  called. 

Nonsuit 

Campbell  S.-G.,  G.  Williams,  and  Guytch,  for  the 
plaintiff. 

Sir  /.  Scarlett  and  Channel  for  the  defendant 


^m!^  MYNN  V.  JOLIFFE. 

^°  ^^  -Assumpsit  to  recover  back  the  deposit  paid  on  a 
sell  an  estate  contract  for  the  purchase  of  an  estate.  There  were 
siich"au^o-  special  counts  for  not  making  a  good  title,  and 
rity  to  receive  for  other  defaults. 

payment. 

Communications  made  to  an  attorney  by  his  client  respecting  the  sale  of  estates  tf* 

privileged.    The  privily  is  not  limited  to  suits  existing  or  expected. 
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To  prove  the  payment  of  the  deposit,  the  fol-       188*- 
lowing  paper  was  offered  in  evidence : —  I^ynn 


"  Memorandum.  John  Mynn  Esq.  has  this  day 
g^ven  me  his  note  of  hand  for  450/.,  being  on  ac- 
count of  and  in  part  purchase  of  an  estate  at  Sutton 
ValancCj  bought  by  the  said  John  Mynn  of  Major 
Joliffe,  at  the  sum  of  31S5/.,  upon  such  other  con- 
ditions  as  the  said  Major  Joliffe  bought  the  said 
estate  of  Mr,  John  Watson. 

"  December  6.  1827.  John  Carter." 

Carter  was  proved  to  be  the  defendant's  agent 
to  sell  the  estate. 

It  was  objected  by  Sir  J.  Scarlett  for  the  de- 
fendant, that  the  paper  was  not  evidence,  without 
proving  an  authority  to  receive  payment.  An 
agent  to  sell  has  not  authority  to  receive  payment, 
unless  given  by  the  conditions  of  sale  or  other 
means.  In  general,  an  auctioneer  has  by  the  con- 
ditions of  sale  an  authority  to  receive  the  deposit, 
only ;  he  has  no  authority  to  receive  beyond  that. 

LiTTLEDALE  J.  I  think  that  an  agent  employed 
to  sell  has  no  authority,  as  such,  to  receive  pay- 
ment ;  but  I  shall  not  stop  the  cause:  the  defendant 
shall  have  leave  to  move  to  enter  a  nonsuit. 

The  attorney  for  the  defendant,  at  the  time  of 
this  transaction,  and  employed  by  him  as  such  iii 
the  purchase  and  sale  of  estates,  was  called  by  the 
plaintiff,  and  was  asked  as  to  a '.communication 
made  to  him  by  the  defendant.     He  was  not  tlie 

VOL.  II.  z 


V, 
JOUFFE. 
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attorney   in  the  cause,   and  no  suit  or  dispute 
existed  between  the  parties  at  the  time  the  com- 
V,  munication  was  made  to  him. 


Joum, 


Sir  J.  Scarlett  objected  to  this  evidence.  The  com- 
munication made  to  the  witness  was  made  to  him 
confidentialiy  in  his  character  of  solicitor  for  the 
defendant.  He  ought  not^  therefore,  to  be  called 
upon  to  disclose  it 

F.  Pollock  contended  that  the  privilege  was 
limited  to  communications  made  relative  to  suits 
existing,  or  in  contemplation  in  consequence  of 
existing  disputes;  and  Lord  Tenterden  had  so 
ruled,  (a) 

LiTTLEDALE  J.  I  do  not  think  the  privilege  if 
limited  to  communications  made  in  relation  to  a 
suit  in  existence  or  expected.  I  think  commu- 
nications  made  in  relation  to  the  sale  and  purchase 
of  estates  are  protected  ;  and  the  question  cannot, 
therefore,  in  my  opinion,  be  asked.  I  so  ruled  in 
a  case  tried  at  Gloucester^  which  afterwards  came 
before  Lord  Tenterden  and  the  rest  of  the  Court 
No  opinion  was  given  by  the  Court  on  this  point ; 
but  the  case  went  down  to  trial  again  before  Mr. 
Justice  J.  Parkcj  and  he  ruled  in  the  same  way  as  I 
had  done,  and  rejected  the  evidence.  I  tliink  also 
it  has  been  so  decided  recently  by  the  Lord 
Chancellor,  (i) 


{a)  Williams  v.  Mundie^  R.  &  M.  S4. ;  and  see  Broad  "v.  Pii^f 
M.  &  M.  283.     Clark  v.  Clarke  Buprk  S. 
{b)  Grcenough  v.  Gaskitt,  Mylne  &  Kecne,  98.    Bolioif  ▼* 
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The  question  was  disallowe^L 


NoxisuM;^ 


F.  Pollock  and  Channel  for  the  plaintiff. 
Sir  J.  Scarlett  and  Plait  for  the  defendant 


LEES  and  Another  v.  SMITH.  Guildhali, 

Feb.  S8. 


Assumpsit  for  work  and  labour,  and   the  usual  ApenonlMble 

.  by  bond  for 

money  counts.  the  costs  of 

The  action  was  brouc^ht  by  the  plaintiffs,  who  the  action, 

°  •'  *  .      may  be  ren- 

were  commission  merchants  residing  at  Boston  in  dered  com. 
America^  to  recover  the  excess  of  advances  made  Sep^iting  the 
by  their  agent  in  London^  beyond  the  proceeds  of  P®"*J^  ®^  ^® 
goods  consigned  by  the  defendant  to  them  for  curityforthe 

g^Jg  costs,  with  the 

"  officer  of  the 

For  the  plaintiffs,  the  London  agent  was  called,  court, 
and  it  appeared  on  the  voir  dire^  that  he  had 
given  a  bond  for  200/.  to  the  defendant,  as  se- 
curity for  the  costs  of  the  action,  in  case  the 
plaintiffs  should  fail.  He  was  objected  to  as  in- 
competent. 

F.  Pollock  proposed  to  deposit  200/.  with  the 
oflScer  of  the  Court,  as  security  for  the  costs ;  and 
contended  that  this  would  render  the  witness  com- 
petent, in  the  same  manner  as  bail  are  made  com- 
petent by  deposit,  (a) 


Corporation  of  Liverpool^  ib.  88.     See  Bratntoill  v.  Lucas ,  2  B^ 
&  C-  745.    Moore  v.  Tt/rreU,  4  B.  &  Ad.  870. 
(a)  See  Baillie  v.  Hole,  M.  &  M.  289. 
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Lord  Denman  C.  J.  I  think  the  cases  are  analo- 
L^^     gous,  and  the  objection  may  therefore  be  removed 
and  Another  in  the  way  suggested. 

Smith.  The  money  was  accordingly  deposited  with  the 

officer  of  the  Court,  and  the  witness  examined. 

The  plaintiff  was  nonsuited^ 

F.  Pollock  and  Moody  for  the  plaintiff. 
Sir  J.  Scarlett  for  the  defendant. 


CASES 

ARGUED  AND  DEaDED 

AT  NISI   PRIUS, 

IN   C.  P. 

AT   THE  SITTINGS  AFTEK 

HILAR  Y    TERM, 
4  W,  IV.     1834. 


BATCHELOR  and  Another,  Assignees,  &c.  v.       1884. 

VYSE,  Esq.  WigiwumE, 

Feb,  5. 

Trover  against  the  sheriff  of  Hertfordshire,  for  where  a  new 
selling  the    goods   of  the   bankrupt  under  exe-  petitioning 

o  o  *  creditor  8  debt 

cations  against  him,  after  an  act  of  bankruptcy.        has  been  sub- 
Notice  was  given  of  the  defendant's  intention  thertat.eal!^ 
to  dispute  the  trading,  the  act  of  bankruptcy,  and  ?•  i^-^:  '8.,it 
the  petitioning  creditor's  debt.  prove  the  pe- 

It  was  admitted  by  the  pliintiffs  that  the  debt  chancdioJf 
upon  which  the  fiat  issued  was  not  a  suflScient  for  the  sub- 
debt  to  support  it ;  but  they  reUed  upon  another  newdebt— the 
creditor's  debt,  which  had  been  substituted  for  it  orjer^refe^^ 

ling  the  sufficiency  of  the  debt,  &c.  to  the  Commissioner — and  the  finding  of  the  Com- 
missioner thereon.  It  is  not  necessary  to  produce  the  Chancellor's  order  confirming 
luch  finding. 

Trover  does  not  He  against  the  Sheriff  to  recover  the  value  of  goods  sold  in  ex- 
cess beyond  what  was  necessary  to  satisfy  the  execution. 

z  3 
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I 

18S4.  by  an  order  of  the  Vice  Chancellor,  under  the  18th 
Batchelor  section  of  the  bankrupt  act,  6  G.  4.  c.  16. :  and  as 
and  Another  evidence  of  this,  they  gave  proof,  1st,  of  the  peti- 
Vybb,  Esq.  tion  presented  to  the  Vice  Chancellor  by  the  supple- 
mentary  creditor ;  2dly,  of  the  order  of  the  Vice 
Chancellor  directing  the  Commissioner  to  enquire 
into  the  insufficiency  of  the  original  petitioning 
creditor's  debt,  and  the  sufficiency  of  the  debt  pro- 
posed  to  be  substituted,  and  if  he  found  the  ori- 
ginal petitioning  creditor's  debt  to  be  insufficient, 
and  that  proposed  to  be  substituted,  sufficient, 
—  then  to  cause  the  same  to  be  substituted  ;  and 
that,  in  such  case,  the  commission  should  be  pro- 
ceeded in;  Sdly,  of  the  order  of  the  Commis- 
sioner, finding  that  the  debt  of  the  original  peti- 
tioning creditor  was  insufficient,  and  that  the  debt 
proposed  to  be  substituted  was  sufficient. 

The  defendant,  however,  objected  that  the 
plaintiffs  were  bound  to  go  further,  and  prove  the 
final  order  of  the  Vice  Chancellor  confirming  the 
order  of  the  Commissioner ;  and  it  was  contended 
that  t*he  evidence  already  given  was  merely  evi- 
dence of  certain  interlocutory  orders,  which  were  of 
no  avail  utitil  sanctioned  by  the  final  order  of  the 
Court 

TiNDAL  C.  J.  over-ruled  the  objection,  (a) 

The  plaintiffs'  case  was,  that  the  executions  were 

fraudulently  concerted  between  the  bankrupt  and 

the  execution  creditors,  and  therefore  void ;  and, 

,  further,  even  if  this  were  not  so,  that  the  sheriff  by 

(a)  See  Muskett  v.  Drummond,  10  B.  &  C.  153. 
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lb  auctioneer  had  sold  many  more  goods  than  were       I8S4. 

lecessary  for  the  purpose  of  satisfying  the  execu-    ^^xcheloe 
ions.  Mid  Amotbem, 

There  was  considerable  doubt  as  to  tl)ere  being    Vybe,  Eiq. 
iny  sufficient  act  of  bankruptcy. 

Wilde  Serjt.  for  the  plaintiffs,  contended  that 
hey  were,  at  all  events,  entitled  to  recover  the  value 
)f  goods  unnecessarily  sold  by  the  sheri£^  beyond 
vhat  would  satisfy  the  executions.  The  amount 
}f  that  excess  the  bankrupt  himself  was  entitled 
o  recover ;  and  therefore,  under  the  92d  section 
>f  the  bankrupt  act,  the  proceedings  were  con-- 
lusive  evidence  of  the  act  of  bankruptcy. 

TiNDAL  C.  J.  It  appears  to  me  that  the  plain- 
iffs  have  no  right  to  recover  for  the  supposed  ex- 
less  in  the  levy,  under  this  form  of  action.  If  the 
herifi*has  sold  too  much,  the  remedy  is  by  a  special 
^tion  on  the  case,  and  not  by  an  action  of  trover,  (a) 
The  real  question,  therefore,  is,  whether  any  act  of 
bankruptcy  has  been  satisfactorily  proved.  If  the 
ury  think  none  has  been  proved,  they  should  find 
,  verdict  for  the  defendant. 

Verdict  for  the  defendant,  {h) 


(a)  See  Phillips  v.  Bacon,  9  East,  298. 

(i)  In  Easter  Terra,  fVUde  Serjt.  obtained  a  rule  nisi  for  a 
ew  trial,  on  the  ground, —  1.  That  the  verdict  was  against  evi* 
ence ;  2.  That  the  ruling  of  the  Ld.  C.  J.  as  to  trover  not 
^ng  for  the  excess  in  the  levy  was  incorrect.  The  rule  was 
fterwards  made  absolute  —  the  Court  thinking  that  on  the 
>rmer  ground  there  was  enough  to  call  for  a  new  trial,  so  that 

was  unnecessary  to  express  any  judgment  upon  the  ruling  of 
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1884,  Wilde  and  Coleridge  Serjts.  and  Petersdorff  for 

Batchkioe    the  plaintiffs. 

and  Another      Talfourd  Serjt.,  /^.  ClarJcson,  and  J5w//  for  the 
Vy8e,  Esq.    defendant. 


w»HiH»>i,    GUTTERIDGE  and  Others  i;.  MUNYARD 

and  Another. 

Where aiessee  Phis  was  an  issue  from  the  Court  of  Chancery, 
keep  old  pre-       John  Stay  ley  ^  by  a  lease  dated  16th  November^ 
^M^^hV^Tiot  ^^®^»  demised  a  house  and  premises  called  the 
liable  for  such  Chicken  House  estate,   situate  at  Hampstead,  to 
as  muhfrora  J^^es  Daniell,  his  executors,  &c.,  for  the  term  of 
o'^ratJolTof    twenty-one  years,  at  the  yearly  rent  of  50/.     The 
time  and  the    lessee  Covenanted,  "  that  he,  his  executors,  adminis- 
^^"  '        trators,  or  assigns,  should  and  would  from  time  to 
time,  and  at  all  times  during,  &c.,  at  his  and  their 
own  proper  costs  and  charges,  well  and  sufficiently 
repair,  uphold,  support,  maintain,  glaze  and  amend, 
and  keep  the  said  messuage  or  tenement,  and  other 
the  buildings,  and  the  windows  and  sashes,   til- 
ings, &c.,  and  all  other  the  appurtenances  thereby 
demised,  in,  by,  and  with  all  and  all  manner  of 
needful  and  necessary  reparations  and  amendments 
whatsoever.     And  should  and  would  at  the  end 
or  other  sooner  determination  of  the  said  demise, 
leave,  surrender,  and  yield  up  unto  the  said  John 
Stay  ley  y  his  heirs  and  assigns,  the  said  messuage  or 
tenement,  and  all  and  singular  other  the  premises, 
with  the  appurtenances  thereby  demised,  so  well 

the  Ld.  C.  J. :  it  would,  however,  appear,  that  the  Court  in- 
clined to  think,  that  trover  may  be  supported  in  such  a  case. 
(See  4  M.  &  S.  Rep.  552.) 
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and  sufficiently  repaired,  upheld,  supported,  main-       1834. 
tained,  glazed,  &c.,  and  kept  as  aforesaid,  and  al    quttebidoe 
new  erections,  buildings,  and  improvements  that    and  Others 
should  or  might  be  made  in  or  upon  the  said  pre-     Mumyabd 
raises  in  the  meantime,  (reasonable  use  and  wear  andAwoTHM. 
thereof  in  the  meantime  only  excepted.  J'     Proviso 
for  re-entry  on  breach  of  covenants. 

The  plaintiffs  represented  John  Stayley^  the 
lessor  above  named,  and  the  defendants  were  the 
executors  of  Daniell  the  lessee  ;  but  the  premises 
were  in  the  occupation  of  under-lessees. 

The  plaintiffs  having  brought  ejectments  against 
the  tenants  in  possession,  on  the  ground  that  the 
interest  of  the  lessee  had  become  forfeited  by 
breaches  of  the  covenant,  the  defendants  filed  a 
bill  in  the  Court  of  Chancery  against  the  plaintiffs 
for  an  injunction :  whereupon  the  Lord  Chancellor 
directed  the  following  issue  to  be  tried  :  — 

1st,  Whether  the  said  James  DanielU  his  execu- 
tors, &c.  did  from  time  to  time,  &c.  well  and  suffi- 
ciently repair,  &c.  (following  the  words  of  the 
covenant),  according  to  the  true  intent  and  mean- 
ing of  the  said  indenture  ? 

There  were  three  other  issues,  which  it  is  not 
necessary  to  notice. 

As  to  the  breach  of  the  covenant  to  repair,  it 
was  proved  that  the  Chicken  House  was  a  very  old 
building,  of  the  age  of  between  two  and  three  cen- 
turies at  the  least,  and  it  was  described  as  being 
now  in  a  very  dilapidated  state,  the  walls  with 
cracks  in  them,  and  out  of  the  perpendicular ;  the 
floors  sunk ;  many  of  the  timbers  rotten ;  the  tilings 
and  woodwork  of  the  sashes  broken,  &c.  The 
tenant  had  painted  the  inside  at  the  time  of  the 
cholera,  two  or  three  years  before  the  trial  j  but 
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18S4.  it  did  not  appear  that  much  else  had  ever  been 

GuTTEEiDOE  ^oDe  to  It     It  did  not  appear  that  the  defendants 

and  Otukes  haj  gygj.  [yeQn  required  to  perform  the  covenants 

MiiKTARD  before  the  commencement  of  these  proceedings. 

and  Anothul. 

The  defendants  called  no  witnesses ;  but  Wilde 
Serjt.  contended  that  no  such  substantial  breach  of 
covenant  had  been  proved  by  the  plaintiffs  as  could 
create  a  forfeiture ;  and  he  cited  Harris  v.  Jones^ 
antCj  p.  173. 

TiNDAL  C.  J.,  in  commenting  on  the  evidence 
to  the  jury,  said,  Where  a  very  old  building  is  de- 
mised, and  the  lessee  enters  into  a  covenant  to 
repair,  it  is  not  meant  that  the  old  building  is  to 
be  restored  in  a  renewed  form  at  the  end  of  the 
term,  or  of  greater  value  than  it  was  at  the  com- 
mencement of  the  term.  What  the  natural  ope- 
ration of  time  flowing  on  effects,  and  all  that  the 
elements  bring  about  in  diminishing  the  value, 
constitute  a  loss,  which,  so  far  as  it  results  from 
time  and  nature,  falls  upon  the  landlord.  But 
the  tenant  is  to  take  care  that  the  premises  do 
not  suffer  more  than  the  operation  of  time  and 
nature  would  effect;  he  is  bound  by  seasonable 
applications  of  labour  to  keep  the  house  as  nearly 
as  possible  in  the  same  condition  as  when  it  was 
demised.  If  it  appears  that  he  has  made  these 
applications,  and  laid  out  money  from  time  to 
time  upon  the  premises,  it  would  not  perhaps  be 
fair  to  judge  him  very  rigorously  by  the  reports  of 
a  surveyor,  who  is  sent  upon  the  premises  for  the 
ft  very  purpose  of  finding  fault.  Still  there  is  only  a 
certain  latitude  to  be  allowed  in  these  cases ;  and 
the  jury  are  to  say  whether  or  not  the  lessees 
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have,  in  the  present  instance,  done  what  was  rea-       1884?. 
sonably  to  be  expected  of  them,  looking  to  the  age   gdttebidge 
of  the  premises,  on  the  one  hand,  and  to  the  words    andOxHEBs 
of  the  covenant  which  they  have  chosen  to  enter     Mumyard 
into,  on  the  other.  andANoxHE*. 

The  jury  said,  that,  under  all  the  circumstances, 
they  thought  the  covenants  had  not  been  broken  j 
and  they  found  a 

Verdict  for  the  defendants. 

Talfourd  Serjt.  and  Butt  for  the  plaintiffs. 

Wilde  Serjt.,  Tfiesiger,  and  Hoggins  for  the  de- 
fendants. 

■ 

A  motion  was  afterwards  made  before  the  Lord 
Chancellor  to  set  aside  the  verdict,  on  the  ground 
that  it  was  against  the  evidence  ;  but  no  objection 
was  made  to  the  manner  in  which  the  Lord  Chief 
Justice  had  left  the  case  to  the  jury. 


WzsTXiNsm 
Feb.  10. 

VINE  and  Another  v.  MITCHELL.  Whenacredi- 

tor  compounds 
7  /»  1  ij  1    J       with  his  debtor 

Indebitatus  assumpsit  for  goods  sold  and  de-  under  a  false 
livered.  'T?!k  "' '" 

which  the 

Plea,  general  issue.  debtor  know- 

The  plaintiffs  were  dealers  in  woollen  cloths,  and  hlmf  as^Hhe 
in  and  previously  to  the  year  1831,  had  supplied  j^u^^J,^^^^® 
the  defendant,  who  was  a  tailor,  with  goods  on  tate,  the  ere- 
credit ;  and  in  the  month  of  August  in  that  year  estopped  from 
the  debt  due  from  the  defendant  to  the  plaintiffs  suing  for  the 

■I   •      •/*•    balance  oi  di^ 

amounted  to  a  sum  exceeding  700/.     The  plaintins  debt* 
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18S4.  about  that  time  pressing  the  defendant  for  a  settle- 
ViNs  ment  of  his  account,  his  son  expressed  his  inability 
and  Another  iq  p^y  them,  but  proposed  to  them  that  they  should 
Mitchell,  take  a  composition  of  10^.  in  the  pound,  upon  the 
amount  of  their  debt.  After  a  day  or  two's  con- 
sideration, the  plaintiffs  agreed  to  take  the  compo- 
sition upon  the  terms  following :  —  The  defendant 
was  to  hand  over  to  them  a  cheque  for  130/.  which 
he  hadjust  received  from  one  of  his  customers,  and 
which  the  plaintiffs  were  to  apply  in  part  payment 
of  their  account ;  and  for  the  residue  they  agreed 
to  take  a  composition  of  10s.  in  the  pound :  200t, 
part  of  which,  was  to  be  secured  by  the  acceptance 
of  one  Mrs.  Turner  (the  defendant's  mother-in- 
law),  payable  at  twelve  months,  and  the  remainder 
of  the  composition  by  the  defendant's  own  accept- 
ance. The  defendant  accordingly  handed  over  to 
the  plaintiffs  the  customer's  cheque  for  130/.,  to- 
gether with  Mrs.  Turner's  acceptance  for  the  200il, 
and  his  own  acceptance  for  the  remainder  of  the 
debt,  as  agreed. 

It  did  not  appear  that  the  defendant  had  at  the 
time  any  other  creditors  than  the  plaintiffs.  The 
plaintiffs  had  subsequently  supplied  the  defendant 
with  goods  on  credit,  and  had  been  paid  for  thenu 
The  present  action  was  brought  to  recover  the 
balance  remaining  unpaid  on  their  original  demand 
of  700/.  odd. 

There  was  no  evidence  of  the  defendant's  having 
been  expressly  required  by  the  plaintiffs  to  make  a 
full  disclosure  of  his .  property ;  neither  was  there 
any  direct  evidence  that  he  professed  to  do  so. 
All  that  appeared  on  that  subject  was,  that  the  de- 
fendant's son,  being  called  as  a  witness  for  the  de- 
fendant, swore,  on  his  cross-examination,  that  be 
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told  the  plaintiffs  he  thought  his  fatherwould  be  able       ISS*. 
to  pay  10s.  in  the  pound,  if  they  would  accept  it ;         vJJJT^ 
and  that  he  shewed  them  a  statement  of  the  book  ^^  Another 
debts  due  to  and  from  his  father ;  that  one  of  the     Mitchell. 
plaintif]^  expressing  dissatisfaction  at  the  offer,  the 
defendant  reminded   him  that   he   had  rent  and 
taxes  to  pay  too ;  to  which  the  plaintiffs  replied, 
that  as  to  that,  the  stock  and  fixtures  would  satisfy 
the  rent  and  taxes.     It  now,  however,  appeared, 
that  at  the  time  when  the  plaintiffs  were  induced 
to  agree  to  the  composition,  the  defendant  was 
entitled,  under  his  marriage-settlement,  to  a  life 
interest  of  considerable  value  in  some  leasehold 
property,  expectant  on  the  death  of  Mrs.  Turner ; 
and  this  circumstance  was  not  communicated  to 
the  plaintiffs. 

Wilde  Seijt.,  for  the  plaintiffs,  insisted  that 
under  the  circumstances  stated,  it  was  clear  they 
had  consented  to  accept  the  smaller  sum,  on  the 
faith  that  the  defendant  had  made  to  them  a  full 
disclosure  of  all  his  property  j  that  his  suppres- 
sion of  the  fact  of  his  having  a  valuable  interest  in 
the  leasehold  property  was  a  gross  fraud  upon  them, 
which  vitiated  the  contract  of  composition,  and 
they  were  therefore  still  entitled  to  receive  the 
balance  remaining  due  upon  their  original  debt. 
The  case  might  be  different  if  the  composition  had 
been  entered  into  by  a  body  of  creditors :  in  that 
event  there  might  be  difficulty  in  relieving  any  one 
creditor,  to  the  prejudice  (it  might  be  said)  of  the 
others.  But  here  there  was  no  evidence  of  there  be- 
ing any  other  creditors  than  the  plaintiffs  themselves. 

JoTifis  Serjt     There  is  no  case  which  decides 


340  CASES  AT  NISI  PRIUS. 

18S4.       that,  when  a  composition  takes  place,  ft  debtor  is 

Vine        bound  to  make  a  full  and  voluntary  disclosure  of 

andANOTHEB  his  effects  to  his  creditors.     The  defendant  was 

MiTciuix.    never  called  on  to  make  a  disclosure  of  all  his  pro* 

perty ;  and  unless  he  was  expressly  required  to  do 

so  by  the  creditor,  he  was  not  bound  to  give  up 

property  like  this,  which,  under  the  circumstances, 

he  had  no  moral  right  to  appropriate  to  his  own 

purposes. 

TiNDAL  C.  J.  told  the  jury  the  question  for 
them  to  decide  was«  whether  the  defendant  had 
fraudulently  suppressed  the  fact  ofi  his  having  the 
beneficial  interest  in  the  leasehold  property ;  and 
that  depended  upon  the  question,  whether,  at  the 
time  when  the  composition  was  entered  into,  the 
parties  were  dealing  upon  the  understanding  that  the 
defendant  had  no  other  available  property  than  his 
book  debts  ?  If  the  question  had  been  asked,  and 
the  defendant  bad  said  he  had  no  other  available 
property,  that  would  have  been  clearly  fraudu- 
lent ;  and  the  circumstance  of  the  question  not 
having  been,  in  terms,  asked  made  no  difference, 
if  the  jury  thought,  from  all  the  circumstances, 
that  such  was  the  impression  on  the  mind  of  the 
plaintiffs,  and  that  the  defendant  purposely  left 
them  to  act  under  that  false  impression.  If  the 
jury  came  to  that  conclusion,  tliey  would  find  a 
verdict  for  the  plaintiffs :  if,  on  the  other  hand, 
the  jury  thought  that  the  plaintiffs  had  voluntaril/ 
consented  to  take  into  their  consideration  only  the 
defendant's  book  debts,  and  not  any  other  property 
he  might  have,  when  they  were  agreeing  upon  the 
terms  of  the  composition ;  and  that  they  were  not 
led  to  believe  that  the  defendant  had  no  other 
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available  property,  —  then  their  verdict  would  be  18S4. 

for  the  defendant.  Vime 

Verdict  for  the  plaintiffs,  andAwoTHB* 


V, 
MiTCHILL. 


Wilde  Serjt  and  Thesiger  for  the  plaintiffs. 
Jones  Serjt  and  Hutchinson  for  the  defendant. 
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NEWCASTLE. 
Coram  Tattnton  J. 


SMITH  and  Others,  Executors  of  ELIZABETH      ^**-  2«. 
HILL  V.  JOHN  BATTENS. 

The  declaration  was  upon  a  promissory  note,  dated  Indonemenu 
February  1st,  1815,  for  100/.,  with  interest,  pay.  ""^^^ot^^ 
able  to  Elizabeth  Hill  at  a  certain  time  after  date,  admitting  the 

-¥>■/•  1    •  ii  ^  receipt  of  in- 

Fleas,  first,  general  issue;  secondly,  statute  of  terest, are pre- 
limitations.     Issue  thereon.  teSii.ritJjS''' 

The  note,  when  produced,  had  several  indorse-  at  the  time 

thev  bfi&r 

ments  upon  it,  purporting  to  be  receipts  for  pay-  date. 
ment  of  interest.  They  were  unsigned ;  and  the 
last  bore  date  before  the  1st  of  January  1829  (^), 
and  within  six  years  before  the  commencement 
of  the  action.  A  witness  was  called,  who  proved 
that,  in  January  1831,  Elizabeth  Hill  placed  the 
note  in  his  hands,  then  having  these  indorsements 
upon  it. 

(a)  See  stat.  9  Geo.  4k  c.  14.  8. 8*  (Lord  Tenterden's  Act.) 
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Smith  and 
Others 

V. 

John 
Battens. 
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Ingham^  for  the  defendant,  objected,  that  it 
should  be  shewn  in  whose  hand-writing  the  in- 
dorsements were  made,  and  also  that  they  were 
made  before  the  1st  oi  January  1829,  inasmuch  as 
by  the  statute  9  G.  4.  c.  14.  s.  3.  such  indorsements 
made  after  that  day  could  not  be  received  in  evi- 
dence, for  the  purpose  of  taking  the  case  out  of 
the  statute  of  limitations,  if  they  were  made  by  or 
on  behalf  of  the  plaintiffs  or  their  testatrix. 

W.  H.  Watson^  contrd.  In  Searle  v.  Lord  Bar- 
rington («),  -indorsements  made  on  a  bond  by  the 
obligee, — and  in  Parr  v.  Crotchet t  (Dom.  Proc, 
May  6th,  1824),  Starkie  on  Evid.  Append.  2d  ed. 
p.  1085.,  indorsements  on  a  note  in  the  hand- 
writing of  the  payee, — were  held  evidence  of  the 
payment.  The  delivery  by  Elizabeth  Hill  of  the 
note  with  the  indorsements  upon  it,  was  an  assent 
by  her  to  such  indorsements,  and  was  the  same  in 
principle  as  if  she  had  herself  written  the  indorse- 
ments. As  to  the  time,  the  Court  will  presume 
that  the  indorsements  were  written  when  they  bore 
date.  In  Parr  v.  Crotchett  no  extrinsic  evidence 
was  given  as  to  the  time  when  the  indorsements 
were  made. 

Taunton  J.  I  entertain  some  doubt  as  to  the 
first  point ;  but,  upon  the  whole,  I  think  that  the 
delivery  by  Mrs.  Hill  of  the  note  with  the  in- 
dorsements then  upon  it,  is  evidence  that  they 
were  made  by  her  authority :  if  so,  it  is  the  same 


(a)  Strange,  Rep.  826. 
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thing  as  if  those  indorsements  had  been  written  by 

her  own  hand.     As  to  the  time  I  have  no  doubt : 

if  the  indorsements  were  not  written  at  the  time 

they  purport  to  bear  date,  it  lies  on  the  defendant 

to  prove  it :  in  the  absence  of  all  evidence  to  the 

contrary,  I  shall  assume  that  they  were  written  at 

the  time  they  bear  date. 

Verdict  for  the  plaintiff, 

W.  H.  Watson  for  the  plaintiff; 
Ingham  for  the  defendant. 


18S4*. 

Smith  and 
Others 

Battsns. 


Doe  dem.   POOLE  and  Another  v. 

ERRINGTON, 

Ejectment. 

The  declaration  alleged  a  joint  demise  by  the 
two  lessors  of  the  plaintiff! 

It  appeared  in  evidence  that  the  lessors  of  the 
plaintiff  claimed  the  property  in  dispute  as  de- 
visees under  a  will  which  devised  it  to  them  as 
tenants  in  common. 

The  defendant  objected  that  the  plaintiffs  could 
not  recover  on  a  joint  demise — whereupon  Coltmany 
for  the  plaintiff,  applied  for  leave  to  amend,  either 
by  striking  out  the  name  of  one  of  the  lessora  of 
the  plaintiff^  or  by  adding  proper  words  applicable 
to  the  title  as  it  now  appeared  ;  and  he  submitted 
that  the  learned  Judge  had  authority  to  direct  the 
amendment,  under  the  recent  act  3  &  4  W.  4. 
c.  42.  s.  23. 

Taunton  J.  thought  the  amendment  was  not 
one  which  he  had  authority  to  make  :  the  amend- 

VOL.  II.  A   A 


Fek  Sd. 


In  ejectment 
on  a  joint  de- 
mise by  two, 
the  plaintiff 
was  not  al- 
lowed to 
amend  under 
Stat.  3  &  4 
W.  4,  C.  48. 
8. 83.,  by  sub- 
stituting sere* 
ral  demisei. 
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,  ^^^^' ,     ment  was  prayed  for  in  a  particular  very  material 
Doe  dem.     to  the  merits  of  the  case.     He  therefore  refused 

Poole 


and  Anothbb  ^^  ^llow  the  amendment,  and  there  was  a 


V. 

Ebeington. 


Nonsuit 


Coltman  and  Ingham  for  the  plaintiff. 

Cresswelli  Alexander^  and  W.  H,  Watson  for  the 
defendant 

A  Rule  Nisi  was  obtained  in  the  Court  of  K.  B*  to  set  aside 
the  nonsuit,  but  it  was  aflerwards  discharged;  and  in  the 
course  of  the  argument,  Littledale  J.  intimated  that  the  Court 
lit  Banco  could  not  control  the  discretion  exercised  by  a  judge 
at  Nisi  Prius  in  refusing  amendments  under  the  Stat.  S&  4*  fr.4. 
c.  42.    See  3  Nev.  &  Man.  646. 


IN  THE  COURT  OF  COMMON  PLEAS  AT 

LANCASTER. 
Coram  Alderson  J. 


March  15. 

Where  an 
overseer  has 
stopped  part  of 
a  paupers  pa- 
rochial weekly 
allowance,  and 
engaged  to  pay 
it  over  to  tne 
landlord  of  the 
pauper,  in  pur- 
suance of  an 
understanding 
between  the 
three;  held, 
that  the  land- 
lord could  not 
support  as- 
sumpsit for 
money  had 
and  received 
against  the 
overseer. 


BLACKLEDGE  v.  HARMAN. 

Debt  for  use  and  occupation,  and  money  had  and 
received,  account  stated,  &c. 
Plea,  nil  debet. 

The  facts  of  this  case  were  as  follows  :  — 
In  the  year  1829,  the  plaintiff  agreed  to  let  a 
cottage  to  a  person  called  Dickenson^  who  was 
then  a  pauper,  receiving  4^.  a  week  from  the  parish 
of  Wfieelton;  and  it  was  agreed  between  the  plain- 
tiff and  Dickenson^  that  the  defendant  (who  was 
the  standing  overseer  of  Wfieelton)  should  pay  the 
plaintiff  2^.  a  week  towards  the  rent,  out  of  the 
money  allowed  to  Dickenson  as  parochial  relief. 
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In  pursuance  of  this  agreement,   the  pauper       1834. 

went  to  the  defendant  and  communicated  to  him  b'lackledgk 
the  terms  of  the  agreement :  he  approved  of  it,  »• 

and  his  approval  was  made  known  by  the  pauper       ^^^^ 
to  the  plaintiff* 

From  that  time  until  the  present  action  was 
brought,  the  defendant  had,  in  point  of  fact,  made 
a  deduction  of  2s.  from  the  weekly  allowance  of 
Dickenson. 

In  the  year  1833,  the  defendant  having  never 
paid  any  thing  to  the  plaintiff,  and  there  being 
also  a  very  considerable  arrear  due  from  the  pau- 
per in  respect  of  the  residue  of  the  rent,  several 
applications  were  made  to  the  defendant  by  the 
plaintifPs  attorney  for  payment  Upon  one  of 
these  occasions  the  defendant  admitted  the  agree- 
ment, and  that  he  had  got  the  money  for  the 
pauper ;  and  he  paid  the  plaintiff  10/.  odd,  and 
promised  that  he  would  pay  the  remainder 
upon  the  following  Saturday y  if  the  plaintiff  would 
distrain  upon  the  pauper's  goods ;  and  this  the 
plaintiff  had  accordingly  done ;  but  a  balance  still 
remained  due,  for  which  the  action  was  brought. 

It  was  conceded  by  the  plaintiff's  counsel,  that 
he  could  not  recover  as  for  use  and  occupation ; 
and  they  consequently  relied  upon  the  money 
counts  and  account  stated. 

Cresswellf  for  the  defendant,  submitted  that  the 
plaintiff  was  not  entitled  to  recover  upon  any  of 
the  counts. 

A  A  2 


V, 

Hahmah. 
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1834.  F^  PoUock  and  Martin^  contrd.     The  defendant 

Blackledce  having,  in  fact,  received  the  money  from  the 
parish  on  account  of  the  pauper,  and  having  ex- 
pressly agreed  to  hold  that  money  for  the  plainti£^ 
the  latter  is  entitled  to  recover  the  amount  as 
money  had  and  received  by  the  defendant  to  his 
use :  they  also  submitted  that  there  was  sufficient 
evidence  to  entitle  the  plaintiff  to  a  verdict  on  the 
account  stated. 

Alderson  J.  I  am  of  opinion  that  an  action 
for  money  had  and  received  will  not  lie.  It  is 
true  that,  when  applied  to  by  the  plaintifTs  attorney, 
the  defendant  said  he  had  got  the  money  for  the 
pauper,  and  would  pay  the  plaintiff  the  balance, 
provided  he,  the  plaintiff,  would  first  distrain  upon 
Dickenson^s  goods ;  but  one  must  put  a  reasonable 
construction  upon  these  words,  with  reference  to 
the  circumstances  under  which  the  defendant  spoke 
them.  The  defendant  was  not,  at  any  time,  a 
debtor  to  the  pauper ;  the  money  was  not  received 
by  him  expressly  for  this  particular  pauper,  neither 
had  the  pauper  at  any  period  of  time  a  legal  right 
to  it :  when,  therefore,  the  defendant  said  he  had 
got  the  money  for  him,  the  meaning  could  only 
be,  that,  having  parish  money  in  his  hands,  he 
had  omitted  paying  the  weekly  sum  of  2^.  to  the 
pauper  out  of  that  money.  That  state  of  facti 
would  not  entitle  Dickenson  himself  to  support  a 
count  for  money  had  and  received  to  his  use ;  and 
it  is  impossible,  therefore,  that  such  a  count  can 
be  supported  by  the  present  plaintiff  who  claims 
under  Dickenson.  I  shall  direct  the  plaintiff  to  be 
called. 

Nonsuit 
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jp.  Pollock  and  S.  Martin  for  the  plaintiff. 
Cresswell  for  the  defendant. 

PoUock  applied  for  a  rule  to  shew  cause  why 
the  nonsuit  should  not  be  set  aside,  and  a  new 
trial  had. 


1834. 

Blackikdg£ 
p. 
Haeman. 


Alderson  J.  I  entertain  a  very  clear  opinion 
that  the  action  is  not  maintainable.  I  shall  not, 
therefore,  grant  any  rule  nisiy  unless,  on  confer- 
ring with  my  Brother  Taunto?!,  I  find  that  he  en- 
tertains a  different  view  of  the  case. 

On  coming  into  Court  the  following  morning, 
Alderson  J.  said  he  had  spoken  to  Mr.  J.  Taunton^ 
who  entirely  concurred  in  the  opinion  which  he 
had  expressed  on  this  case :  there  would,  there- 
fore, be  No  rule. 


RISHTON  V.  NISBETT. 

WiGHTMAN  moved,  on  behalf  of  a  person  in  the 
sheriff^s  custody,  that  he  might  be  discharged. 
He  had  been  arrested  on  mesne  process  for  debt, 
and  the  ground  of  his  present  application  was, 
that  at  the  time  of  the  arrest  he  was  privileged  as 
a  witness  in  the  above  cause. 


Starkie  shewed  cause  against  the  motion. 


Alderson  J.  took  time  to  consider  the  case, 
and  consult  Tau?itofi  J.  upon  it,  and  the  following 

A   A  3 


March  18. 


A  witness  at- 
tending at  the 
requestor  a 
party  an  arbi- 
trator under 
a  subniis»ion 
to  be  made  a 
rule  of  courty 
is  privileged 
from  arrest. 
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I834.       morning  he  delivered  judgment  to  the  following 

RisHTON      eiiect :  — 

^,  ^'  This  was  an  application  by  a  party  to  be  dis- 

JN ISBETT  If  X  t' 

charged  from  arrest,  on  the  ground  of  his  being 
privileged  from  arrest  at  the  time.  The  facts 
were,  that  a  suit  was  pending  in  this  Court,  and 
that  the  present  applicant  (being  a  person  resident 
in  Ireland)  wag  requested  by  one  of  the  parties  to 
the  suit  to  come  over  and  give  evidence  oh  the 
trial,  which  was  expected  to  take  place  at  these 
assizes.  Accordingly,  though  there  was  no  com- 
pulsory mode  of  enforcing  his  attendance,  he  did 
come  over  to  this  country ;  but,  on  his  arrival  at 
Liverpool  he  found  that  the  cause  had  been  re- 
ferred to  arbitration.  The  arbitrator  appointed 
the  meeting  to  take  place  before  him  at  the  dis- 
tance of  a  week  from  the  time  of  the  witness's 
arrival  at  Liverpool.  He  accordingly  waited  there 
during  that  space  of  time,  attended  before  the  ar- 
bitrator and  gave  his  evidence,  and  then  set  out 
on  his  return  home ;  and  on  his  return,  and  before 
he  left  this  country,  he  was  arrested  by  a  creditor. 
There  was  no  suggestion  that  the  applicant  had 
been  guilty  of  unnecessarily  delaying  his  return 
home  after  he  had  given  evidence.  Under  these 
circumstances,  he  applied  to  this  Court  to  be  dis- 
charged out  of  custody,  and  cause  was  shewn 
against  the  application,  on  the  ground  that  the 
party  came  forward  and  exposed  himself  to  the 
risk  of  detention  voluntarily^  and  not  in  obedience 
to  any  process.;  and,  secondly,  on  the  ground 
that,  if  he  chose  to  remain  in  this  country  after  he 
had  found  that  the  suit  had  beeri  referred,  and  so 
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withdrawn  from  this  Court,  at  all  events  he  could 
not  then  be  any  longer  entitled  to  its  protection. 

I  have  consulted  my  Brother  Taunton  on  the 
subject,  and  we  think  there  is  one  point  upon 
which  we  ought  to  have  further  information.  The 
affidavits  state  that  the  cause  was  referred  to  ar- 
bitration, but  the  terms  of  the  agreement  of  refer- 
ence do  not  appear :  it  does  not  appear  whether 
the  agreement  contained  the  usual  clause  enabling 
the  parties  to  make  the  agreement  a  rule  of  Court: 
if*  it  did,  we  think  the  party  is  entitled  to  his  dis- 
charge, and  that  we  ought  to  make  the  order.  If 
the  agreement  does  not  contain  the  clause  I  have 
mentioned,  I  apprehend  we  cannot  interfere. 


RiSIITON 
NiSSETT. 


Wightman^  on  a  subsequent  day,  produced  an 
affidavit,  by  which  it  appeared  that  the  agreement 
did  contain  the  clause  in  question ;  and  thereupon 
Alderson  J.  made  an  order  for  the  discharge  of  the 
applicant. 


WESTERN  CIRCUIT.  — DORCHESTER. 
Coram  Williams  B. 


REX  V.  LOVELESS  and  Five  Others. 


DORCHESTEB. 

March  17. 


The  prisoners  were  indicted  under  the  first  sec-  Anassodation, 

the  meinben 
tion  of  the  37  G.  3.  C.  123.  of  which  are 

The  first  count  of  the  indictment  stated,  that  ^^"jj  ^fsdS 

its  iccrcts^isan  unlawful  combination  and  confederacy  (unless  expressly  declared  by  some 
act  of  parliament  to  be  legal),  for  whatever  nurpose  or  object  it  may  be  formed ;  and  the 
adroinistering  of  an  oath  not  to  reveal  any  thing  done  in  such  association^  is  an  offence 
within  the  37  G.3.  c.  123.  s.  1. 

The  enacting  part  of  the  37  O.  3.  is  not  restrained  by  the  preamble.^ 
The  precise  torm  in  which  the  oath  is  administered  is  not  material ;  it  is  an  oath 
within  tne  meaning  of  tlic  act,  if  it  was  understood,  by  the  party  tendering  and  by  the 
party  taking  it,  as  havipg  the  force  and  obligation  of  an  oath. 

A    A    4 
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1834.       the  prisoners  administered  to  one  Edward  Legg 

R£x        ^^  oath  or  engagement,  pui*porting  and  intended 

,      ^'       ,  to  bind  him  not  to  inform  or  ^ive  evidence  against 

LowEtsEMn  and  11. 

OTU£Af.  any  associate  or  other  person  belonging  to  a  cer- 
tain unlawful  combination  and  confederacy  before 
that  time  formed  and  entered  into  by  and  between 
the  prisoners  and  divers  other  persons. 

The  second  count  alleged,  that  the  oath  was 
administered  by  one  of  the  prisoners,  and  that  the 
others  were  aiding  and  assisting  at,  and  were  pre- 
sent at  and  consenting  to,  tlie  administering  of 
the  oath. 

The  third  count  alleged,  that  the  oath  was  ad- 
ministered by  a  person  unknown,  and  that  all  the 
prisoners  were  aiding,  &c.  and  consenting  to  it. 

A  second  set  of  counts,  framed  in  a  similar 
manner,  charged  the  purport  of  the  oath  to  be^ 
that  the  party  taking  it  should  be  bound  not  to 
reveal  or  discover  such  an  unlawful  combination 
and  confederacy  as  was  stated  in  the  first  count. 

In  a  third  set  of  counts,  tiie  oath  administered 
was  alleged  to  be  intended  to  bind  the  party  not 
to  reveal  or  discover  any  illegal  oath  or  engage- 
raeut  which  might  have  been  administered  to  or 
taken  by  the  party  himself,  or  to  or  by  any  other 
person,  or  the  import  of  any  such  illegal  oath  or 
engagement 

And  in  a  fourth  set  of  counts,  the  oath  ad- 
ministered was  charged  as  intending  to  bind  the 
party  to  obey  the  orders  and  commands  of  a  cer- 
tain body  of  men  not  lawfully  constituted. 

The  counsel  for  the  prosecution,  in  opening  the 
case  to  the  jury,  told  tliem  that  he  should  prin- 
cipally rely  on  the  second  set  of  counts,  in  which 
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B  matter  charged  as  intended  to  be  concealed  ^  ^^^' 
ts  the  very  combination  itself  in  which  the  pri- 
tiers  were  associated  together.  The  question 
en  would  be,  whether  that  association  was  an 
3gal  one.  If  it  was,  any  engagement,  in  the 
ture  of  an  oath,  intended  to  bind  a  person  not 
reveal  it,  was  an  offence  within  the  meaning  of 
s  37  G.  3.  c.  123.  Now  the  39  G.  3.  c.  79.  s.  2. 
acts,  among  other  things,  that  every  society  the 
3mbers  whereof  shall,  according  to  the  rules 
sreof^  or  to  any  provision  or  agreement  for  that 
rpose,  be  required  or  admitted  to  take  any  oath 
t  required  or  authorized  by  law;  and  every 
riety  the  members  whereof,  or  any  of  them, 
all  take  or  in  any  manner  bind  themselves  by 
y  such  oath  or  engagement,  on  becoming  or  in 
nsequence  of  being  members  of  such  society, 
all  be  deemed  and  taken  to  be  unlawful  com- 
nations  and  confederacies ;  and  every  person 
coming  a  member  of  any  such  society  shall  be 
emed  guilty  of  an  unlawful  combination  and  con- 
leracy.  By  sect.  8.,  this  offence  may  be  pro- 
eded  against  either  in  a  summary  way  before  a 
Jtice  of  the  peace,  or  by  way  of  indictment  as  a 
demeanor.  The  57  G.  3.  c.  19.  s.  25.  enacts, 
at  all  societies  or  clubs,  the  members  whereof 
all  be  required  or  admitted  to  take  any  oath  not 
quired  or  authorized  by  law ;  and  every  society 
club,  the  members  whereof,  or  any  of  them, 
all  take  or  in  any  manner  bind  themselves  by 
y  such  oath  or  engagement,  on  becoming,  or  in 
der  to  become,  or  in  consequence  of  being,  a 
ember  or  members  of  such  society  or  club,  shall 
!  deemed  and  taken  to  be  unlawful  combinations 
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18S4.       and    confederacies  within   the    meaning   of  the 
Rex        39  G.  3.  c.  79.,  and  may  be  prosecuted,  proceeded 
^'      A  against,  and  punished,  according  to  the  provisions 
Others,      of  the  said  act. 

It  was  proved  that  Edward  Legg  .Vfas^  with 
other  persons,  taken  by  two  of  the  prisoners  to  a 
house  in  the  village  of  Tolpuddle^  belonging  to  a 
third  prisoner,  and  that  there  by  night,  in  the 
presence  of  all  the  prisoners,  one  of  whom  was 
dressed  in  a  surplice,  a  form  of  words  was  ad- 
dressed to  them  while  kneeling  down  and  their 
eyes  bandaged.  These  words,  which  imported  a 
dire  imprecation  on  themselves  if  they  revealed 
what  they  there  saw  or  heard,  they  were  desired 
to  repeat,  and  did  repeat,  after  the  person  pronounc- 
ing them ;  as  to  whom,  evidence  was  given  for  the 
purpose  of  shewing  that  it  was  the  same  prisoner 
who  wore  the  surplice.  After  repeating  the  words, 
Legg  and  the  others  were  successively  made  to 
kiss  a  book,  which,  on  their  being  unblinded,  ap- 
peared to  them  like  a  small  Bible,  and  they  were 
then  told  that  they  were  all  brethren.  The  repre- 
sentation of  a  figure  of  death  was  exhibited  to 
Legg  and  the  others  in  the  midst  of  the  above 
ceremony,  the  bandage  being  for  that  purpose 
removed  from  their  eyes ;  and  one  of  the  prisoners 
at  the  same  time  pronounced  the  words,  **  Re- 
member thy  end." 

The  association  to  which  these  persons  were 
thus  admitted,  was  proved  to  be  framed  for  the 
purpose  of  raising  wages  by  a  general  strike  on 
the  part  of  its  members,  and  for  other  purposes  in 
furtherance  of  that  design. 


SPRING  ASSIZES,  4  W.  IV.  353 

The  case  for  the  prosecution  being  closed,  Butt       1834. 
and  DerbisJiire  for  the  prisoners,  objected  that  the        r^x 
facts  adduced  on  the  part  of  the  prosecution  did  ,      «'• 

-  *  *       .  ,         Loveless  and 

not  constitute  a  legal  offence  within  the  meaning      Others. 
of  the  Stat.  37  G.  3.  c.  123.,  on  which  the  indict- 
ment  had  been   framed.     That   act  in  the  pre- 
amble  recites,    that    "  divers  wicked   and  evil- 
disposed  persons  have  of  late  attempted  to  seduce 
persons   serving  in  his   Majesty's  forces  by  sea 
and  land,    and   others  of  his  Majesty's  subjects, 
from  their  duty    and  allegiance  to  his   Majesty, 
and  to  incite  them  to  acts  of  mutiny  and  sedi- 
tion, and  have  endeavoured  to  give  effect  to  their 
wicked  and  traitorous  proceedings  by  imposing 
upon  the  persons  whom  they  have  attempted  to 
seduce  the  pretended  obligation  of  oaths  unlaw- 
fully administered.**     The  enacting  part  of  the 
statute  follows  immediately  upon  the  preamble; 
and  the  whole  of  it  is  consistent  with  the  object  of 
the  preamble,  namely,  the  protection  of  soldiers, 
sailors,  and  others  of  the  king^s  subjects  from  the 
arts    of   those    evil-minded    persons  who    might 
labour   to    seduce    them  from  their    allegiance. 
They  contended,  therefore,  that  the  enacting  part 
of  this  statute  ought  to  be  controlled  by  the  pre- 
amble,   and  urged,   that   it  would  a^equire  very 
strong  authority  to  shew  that  the  offence,  if  any, 
here  proved,  was  brought  within  the  scope  of  its 
provisions.     With  regard  to  the  case  of  Rejc  v. 
Marks^  3  East,  157.,  ii^  which  it  was  held  that  the 
administering  of  an  oath,  binding  the  party  not  to 
reveal  a  combination  formed  for  the  purpose  of  rais- 
ing wages,  was  a  case  within  this  statute,  which 
extended  to  other  objects  of  a  more  general  nature 
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1834^       than  simple  mutiny  and  sedition,  they  observed 

nl^j^        that  the  conviction  in  that  case  came  before  the 

f'*  Court  on  an  application  to  bail  the  prisoners,  and 

Otuebs.      that  it  could  not  be  regarded  as  a  formal  decision 

on  the  point. 

It  was  objected,  secondly,  on  the  part  of  the 
prisoners,  that  there  was  no  proof  of  a  specific 
oath  having  been  administered ;  and,  thirdly,  that 
there  was  no  evidence  of  any  confederacy  formed 
for  any  illegal  purpose,  the  combination  laws  hav- 
ing been  repealed,  and  associations  for  the  pur- 
pose of  raising  wages  having  no  longer  a  character 
of  illegality  impressed  upon  them.  It  was  urged, 
that  the  society,  of  which  the  prisoners  were  mem- 
bers, might  be  one  formed  for  the  mutual  pro- 
tection of  each  other,  a  sort  of  friendly  society, 
or  local  agricultural  savings'  banks.  And  it  was 
said  that,  if  this  association  were  an  illegal  one,  the 
same  principle  would  apply  to  lodges  of  iiree- 
masonSy  in  which  oaths  of  secrecy  are  invariably 
taken. (a) 

Williams  B.  declined  hearing  the  counsel  for 
the  prosecution  in  answer  to  the  above  objections, 
and  left  it  to  the  jury  to  say  whether  they  were 
of  opinion  that  the  prisoners  at  the  bar  were  mem- 
bers of  a  society,  the  secrets  of  which  they  were 
under  an  obligation  not  to  reveal. 


(a)  Freemasons*  lodges  are,  by  the  39  G.  3.  c.  79.  s.  5*9  and 
the  57  G.  3.  c.  19.  f.26.,  exempted  from  the  operation  of  these 
acts,  provided  they  comply  with  certain  formalities  prescribed 
by  the  6th  section  of  the  former  act. 
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With  regard  to  the  oath  contemplated  by  the       1834. 
act  of  parliament,  on  which  the  prisoners  were  in-        r^x 
dieted,  he  stated  that  it  was  not  required  to  be  of  ,      ''•       , 

7  .  /»  .  Loveless  and 

a  formal  nature,  but  that  it  was  sufhcient  if  it  was  Others. 
intended  to  operate  as  an  oath,  and  was  so  under- 
stood by  the  party  taking  it.  The  precise  form 
of  the  oath  was  not  material ;  and  the  act  itself 
provided  against  any  evasion  of  its  intentions  by 
declaring,  as  it  does,  in  sect.  5.,  "  that  any  engage- 
ment or  obligation  whatsoever  in  the  nature  of  an 
oath,  shall  be  deemed  an  oath  within  the  intent 
and  meaning  of  this  act,  in  whatever  form  or  man- 
ner the  same  shall  be  administered  or  taken/' 

The  learned  Judge  concluded  by  telling  the 
jury  that,  if  they  found  that  such  an  obligation  as 
was  intended  to  operate  as  an  oath,  had  been  ad- 
ministered by  the  prisoners,  and  taken  by  Legg ; 
if  they  were  of  opinion  that  the  oath  thus  tendered 
and  taken  was  meant  to  prohibit  him  from  dis- 
closing what  he  himself,  or  others,  had  done  or 
might  do  in  that  society ;  and  if  they  were  also  of 
opinion  that  the  prisoners,  as  members  of  the 
society,  had  taken  a  similar  oath  of  secrecy  them- 
selves, in  that  case  they  should  pronounce  a  ver- 
dict of  guilty,  and  accompany  their  verdict  with  a 
special  finding  as  to  the  latter  point. 

The  jury  returned  a  verdict  of  guilty,  and  found 
specially,  that  at  the  time  of  administering  the  oath 
the  prisoners  themselves  belonged  to  a  secret  so- 
ciety, having  taken  oaths  not  to  disclose  the  secrets 
of  that  society. 
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1834.  On  the  following  morning  the  learned  Judge 

j^x        stated,  that  having  taken  time  to  consider  what 

«»•         weight  was  due  to  the  objections  taken  by  the 

Othebb.     prisoners'  counsel,  he  had  come  to  the  conclusion 

that  they  did  not  amount  in  point  of  law  to  valid 

objections   to   the   conviction    which  had   taken 

place,  (a) 

The  prisoners  were  transported. 

Gambler  and  Barstow  for  the  prosecution. 
Butt  and  Derbishire  for  the  prisoners.  (A) 


(a)  It  might  be  inferred  from  the  7th  section  of  the  87  G.  S. 
c.  123.9  which  was  not  cited  either  on  this  occasion  or  in  the 
case  o£Rex  t.  Marks,  that  the  offences  contemplated  by  this  act 
were  of  a  treasonable  nature,  and  that,  consequently,  an  ofience 
like  that  charged  in  Rex  v.  Marks,  and  in  the  principal  case, 
would  not  be  within  its  provisions ;  but  it  does  not  appear  to  be 
conclusive  on  the  point.  It  provides  and  declares,  **  that  any 
<<  person  who  shall  be  tried  and  acquitted,  or  convicted  of  any 
<<  ofience  against  this  act,  shall  not  be  liable  to  be  indicted, 
<<  prosecuted,  or  tried  again  for  the  same  offence  or  fact  as  high 
**  treason,  or  misprision  of  high  treason,  and  that  nothing  in  this 
<<  act  contained  shall  be  construed  to  extend  to  prevent  any 
**  person  guilty  of  any  ofience  against  this  act,  and  who  shaU 
'*  not  be  tried  for  the  same  as  an  offence  against  this  act,  from 
*^  being  tried  for  the  same  as  high  treason,  or  misprision  of  high 
*^  treason,  in  such  manner  as  if  this  act  had  not  been  made." 

(6)  This  case  is  remarkable  for  the  interest  which  it  excited 
amongst  the  working  classes  in  all  parts  of  the  country. 
Numerous  petitions  were  presented  to  both  Houses  of  Parlia- 
ment, praying  a  remission  of  the  sentence,  and  the  subject  un- 
derwent considerable  discussion.  On  the  21st  of  April,  persons 
calling  themselves  the  Trades'  Unions  of  the  metropolis  marched 
in  procession,  to  the  number  of  from  25,000  to  30,000  men,  from 
Copenhagen  Fields  to  Whitehall,  through  the  streets  of  London, 
with  a  petition  to  his  Majesty  to  the  same  effect,  said  to  have 
been  signed  by  266,000  persons.    Lord  Melbourne  (the  Secre- 


SPRING  ASSIZES,  4W.IV.  357 

tary  of  State  for  the  Home  Department)  declined  receiving  the         1834. 
petition  so  presented;  and  it  was  afterwards  presented  by  a 
deputation.     The  Sentence  against  the  prisoners  was,  however, 
not  remitted* 


TAUNTON. 
Coram  Bosamquet  J. 


REX  V.  SPRIGGS  and  HANCOCK.  Apni  10. 

Indictment  for  breaking  and  entering  a  dwelling-  An  entry  to  a 
house,  and  stealing  therein.  Se  iSl*" 

The  evidence  shewed  the  entry  to  have  been  roof  left  for 
made  either  through  the  chimney  or  through  a  hght^isnota 
hole  in  the  roof  of  the  brewhouse,  part  of  the  br^'^g*and 
dwelling-house,  the  doors  and  windows  of  which  entering  to 
were  fastened.     The  hole  was  left  for  the  purpose  house-brrak- 
of  light     JRea:  v.  Brke^  Russ.  &  Ry.  450.,  was  *°k- 
cited,  to  shew  an  entry  by  the  chimney  to  be  a 
breaking,   and   it  was   contended  that  an  entry 
through   an   opening  left  as  a  window  was  the 
same. 

BosANQUET  J.  The  entry  by  the  chimney  stands 
upon  a  very  different  footing:  it  is  a  necessary 
opening  in  every  house,  which  needs  protection: 
but  if  a  man  choose  to  leave  an  opening  in  the 
wall  or  roof  of  his  house,  instead  of  a  fastened 
window,  he  must  take  the  consequences.  The 
entry  through  such  an  opening  is  not  a  breaking. 

Guilty  of  larceny. 
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1834s 


R£X 

V, 

Sprioos  and 
Hancock. 


Jardine  for  the  prosecution. 
The  prisoners  were  undefended. 


MEMORANDUM. 

In  the  course  of  Easter  term  Mr.  Baron  Vaughan^ 
Mr.  Justice  ParkCj  Mr.  Justice  Alderson^  and 
Mr.  Baron  Williams  resigned  their  respective  seats 
as  Judges  of  the  Courts  in  which  they  had  hitherto 
sat. 


Mr.  J.  Parke  and  Mr.  J.  Alderson  were  imme- 
diately afterwards  appointed  Barons  of  the  Court 
of  Exchequer,  Mr.  B.  Vaugkan  a  Judge  of  the 
Court  of  Common  Pleas,  and  Mr.  B.  Williams  a 
Judge  of  the  Court  of  King's  Bench,  and  took 
their  seats  accordingly. 


CASES 

ARGUED  AND  DECIDED 

AT    NISI    PRIUS, 

IN    C.  P. 

AT  THB  SITTINGS  AVTER 

EASTER    TERM, 
4  W.  IV.    1834. 


ADJOURNED  SITTINGS  AT  GUILDHALL. 

18S4. 

EICKE,  Gent  One,  &c.  v.  NOKES.  GnLDHAu. 

'  May  15. 

J38SUMP8IT  for  work  and  labour  as  an  attorney.  An  entry,  in  a 

for  money  lent,  &c.,  and  on  an  account  stated.        ^b!it£n*ofi 

Pleas,  non  assumpsit^  and  the  statute  of  limi-  certain  sum 

,      .  being  due  to 

tations*  A.,  is  evidence 

Replication  to  the  latter  plea,  a  promise  within  g^ted^^J^ 

six  years.  tbem,  and  18  a 

rrst  1   •    .•/¥»  •  -j'  A.i_      1     A.  •        sufficient  ac- 

1  he  plaintiff  gave  m  evidence  the  last  examin-  knowiedcment 
ation   of  the   defendant  under   a   commission   of  *°  ^^^  r .u 

case  out  of  the 

bankrupt   which   had    been   issued   against    him,  statute  of 
and  which    was  afterwards   superseded.     In  that  ^Sa^J^raey's 
last  examination,  stated  to  be  ^  taken  pursuant  to  ^^  cannot  be 

recovered  on 

the  statute,  under  the  head  of  **  Due  by  Bank-  an  account 
rupt,"  was  inserted  the  sum  of  594/.  9^.  6rf.  as  due  J^^JJni'^^ 
to  the  plaintiff.     The  debt  was  proved  to  have  hw  been  ad- 
arisen  for  business  done  by  the  plaintiff  as  attorney  proof  of  the 
for  the  defendant.     The  examination  was  taken  in  dejiveryofhb 

bill 

the  year  1828,  and  the  debt  was  barred  by  the  statute 
of  limitations,  unless  the  entry  in  the  bankrupt's 

VOL.  IT.  B  B 
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18S4.  examination  took  the  case  out  of  the  statute. 
There  was  some  evidence  of  a  signed  bill  of 
costs  having  been  delivered  by  the  plaintiff  a 
month  before  action  brought ;  but  it  was  question- 
able whether  it  had  been  delivered  at  the  dwelling- 
house  of  the  defendant,  as  required  by  the  statute 
2  Geo.  2.  c.  23.,  and  the  plaintiff  consequently 
relied  upon  the  entry  in  the  last  examination  as 
entitling  him  to  a  verdict  on  the  account  slated. 

Wilde  Serjt,  for  the  defendant,  contended,  first, 
that  the  entry  made  by  the  bankrupt  was  not  evi- 
dence of  an  account  stated  between  the  plaintiff  and 
defendant ;  and  for  this  he  cited  Tucker  v.  Bar- 
row  (a),  in  which  case  Littledale  J.  said  that  he 
was  disposed  to  think  that  an  admission,  obtained 
under  a  compulsory  examination,  was  not  evidence 
of  an  account  stated.  He  also  contended,  on  the 
authority  of  Brigstocke  v.  Smith  (A)  and  Kennetl 
v.  Milbank  (c),  that  the  entry,  although  purporting 
to  be  an  acknowledgment  of  a  debt,  did  not  ex- 
press any  promise  to  pay,  and  was  made  under 
circumstances  from  which  no  such  promise  could 
be  implied ;  and  therefore  was  not  sufficient  to 
take  the  case  out  of  the  statute  of  limitations ;  and 
in  support  of  this  position  he  cited  what  was  said 
by  Lord  Tenlerden  C.  J.  in  Tanner  v.  Smart  (d). 
Secondly,  even  supposing  that  there  is  evidence  of 
an  account  stated,  still,  as  it  appeared  that  the  sub- 
ject matter  of  the  account  was  an  attorney's  Ml 
of  costs,  the  plaintiff  cannot  maintain  the  action 
without  proving  a  due  delivery  of  that  bill,  puf' 
suant  to  the  statute. 


(a)  7  B.  &  C.  623.  (b)  1  C.  &  M.  483. 

(c)  8  Bing.  38.  (d)  6  B.  &  C.  60S. 
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Curwood,  contra,  maintained  that  the  clause  of  the  1834. 
itute  of  2  Geo.  2.,  requiring  a  delivery  of  the 
torney's  bill,  only  applied  where  actions  were 
ought  on  the  bill.  Here  the  plaintiff  sued  on  an 
itirely  new  and  distinct  consideration,  viz.  the 
count  stated. 

TiNDAL  C.  J.,  on  the  first  point,  held,  that  the 
try  in  the  bankrupt's  last  examination  was  evi- 
ince  of  an  account  stated,  as  amounting  to  an 
solute  admission  of  a  subsisting  debt ;  and  that, 
r  this  reason,  the  case  was  distinguishable  from 
ucker  v.  Barrow,  (a)  He  was  also  of  opinion 
at  the  acknowledgment  made  by  this  entry  was 
le  which  took  the  case  out  of  the  statute  of 
aitations  :  it  was  an  admission  of  a  debt,  in  the 
St  instance,  to  be  paid  under  the  bankrupt  laws ; 
d  if  not  in  that  way,  then  according  to  the  ordi- 
xy  course  of  law ;  the  cases  cited  were  only 
ses  of  qualified  admission.  He  should,  therefore, 
le  that  the  entry  was  sufficient  to  take  the  case 
it  of  the  statute  ;  giving  the  defendant  leave  to 
ove  upon  it.  Upon  the  other  point,  he  was 
'  opinion  that  as  the  real  cause  of  action,  the 
bject  of  the  admission,  was  the  amount  of  an 
torney*s  bill  of  costs,  the  plaintiff  could  not  re- 
ver  without  proof  of  having  duly  delivered  Iiis 
IL  The  jury  would  therefore  say,  whether  the 
II  had  been  left  at  the  defendant's  dwelling- 
»use ;  and  if  it  had  not,  would  find  a  verdict  for 
e  defendant. 

Verdict  for  the  defendant. 

[a)  See  Knovoles  v.  Michel,  IS  East,  249.|  and  Highmore  v. 
imrosCi  5  M.  &  S.  65. 
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18S4.  Curwood  and  Paine  for  the  plaintiff. 

Wilde  and  Atcherky  Serjts.  and  Martin  for  the 
defendant* 

In  Trinity  term  following,  Curwood  moved  for 
a  rule  to  shew  cause  why  the  verdict  should  not 
be  set  aside,  and  a  new  trial  had ;  first,  on  the 
ground  that  the  distinct  admission  by  the  defendant 
of  the  amount  due  from  him  to  the  plaintiff  for 
costs,  superseded  the  necessity  of  proving  a  delivery 
of  the  bilf  under  the  statute ;  secondly,  that  the 
verdict  was  against  the  evidence  as  to  the  due  de- 
livery of  the  bill.  On  the  first  point,  he  submitted, 
that  if  the  client  has  expressed  himself  satisfied  with 
the  charges,  the  attorney  is  not  bound  to  deliver 
a  bill  of  them  :  there  was  here  an  admission  of  the 
amount,  which  entitles  the  plaintiff  to  a  verdict 
Supposing  the  client  had  accepted  a  bill  of  ex- 
change for  the  amount  of  the  costs,  could  he  defend 
an  action  upon  that  acceptance,  on  the  ground  that 
it  was  given  for  the  amount  of  law-costs,  a  bill  of 
which  had  not  been  duly  delivered  ? 

The  Court  granted  a  rule  to  shew  cause  ^y, 
upon  payment  of  costs,  the  verdict  should  not  be 
set  aside,  on  the  ground  that  it  was  against  evi- 
dence ;  but,  on  the  other  ground,  they  were  of 
opinion  that  the  ruling  of  the  Lord  Chief  Justice 
was  correct  The  protection  intended  to  be  given 
to  clients  under  the  statute  would  otherwise  be 
perpetually  evaded  by  loose  evidence  of  admis- 
sions. On  the  first  ground,  therefore,  Curmod 
took  nothing  by  his  motion. 
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1834. 


KING'S  BENCH. 
SITTINGS  IN  AND  AFTER  TRINITY  TERM. 


BISHOP  V.  POLHILL  and  DEACON.  Maj,  ss. 

Debt  on  bond  for  400/.  SefiUtie:  The 

Plea,   by   the   defendant  Deacon,  a  discharge  aninsoKent 
under  the  insolvent  debtors  act  (7  G.  4.  c.  67.).      under  7  G.  4. 

^  "^         c.  57.  applies 

To  support  this  plea,  the  defendant's  discharge,  only  to  the 
dated  subsequently  to  the  bond,  was  put  in,  by  ^^^ 
.  which  the  Court  adjudged  and  ordered,  "  that  the  dule,  and  not 

.<i.  11111*1  II*  ^     1       to  all  the  d^yts 

said  prisoner  shall  be  discharged  from  custody,  due  to  the 
and  entitled  to  the  benefit  of  the  said  act  forth-  ^j!" 
with,  as  to  the  several  debts  or  sums  of  money 
due,  or  claimed  to  be  due,  at  the  time  of  filing  his 
said  petition,  from  the  said  prisoner  to  the  several 
persons  named  in  his  schedule  as  creditors,  or 
claiming  to  be  creditors,  for  the  same  respect^ 
ively,"  &c. 

The  schedule  of  the  insolvent  contained  the 
plaintifTs  name  as  creditor  for  205/.  for  goods. 
It  was  suggested  that  the  bond  had  been  given 
as  a  security  for  the  debt  named  in  the  schedule, 
but  there  was  no  proof  of  this. 

Mood^f  for  the  defendants,  contended  that 
the  insolvent  debtors  act,  7  G*  4.  c.  57.,  dis- 
charged the  insolvent,  not  only  from  the  debts 
mentioned  in  the  schedule,  but  from  all  debts  due 
to  or  claimed  to  be  due  by  the  creditors  named  in 
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as  payment,  until  it  has  been  presented  and  refused; 
and  even  if*  payment  of  it  be  refused,  the  refusal 
must  be  proved  to  have  taken  place  before  action 
brought  Here,  there  is  no  evidence  of  any  refusal 

Verdict  for  the  plaintiff  for  the  amount 
of  the  bill  of  exchange  only. 

/.  L.  Adolphus  for  the  plaintifil 
The  action  was  undefended. 


WxffTMZWCTlly 

In  an  action 
by  an  indonee 
against  the     • 
acceptor  of  a 
bill  of  ex- 
change, the 
mere  absence 
of  connder- 
ation  for  the 
acceptance, 
and  prior  in- 
dorsements, 
does  not 
throw  the 
onus  on  the 
plaintiff  of 
proving  the 
consideration 
for  the  in- 
dorsement to 
him,  where  no 
circumstances 
of  fraud  ot 
illegality 
appear. 


WHITTAKER  v.  EDMUNDS. 

Xhis  was  an  action  by  the  third  indorsee,  against 
the  acceptor  of  a  bill  of  exchange.  The  bill  was 
drawn  upon  the  defendant  by  one  Rowley j  payable 
to  his  own  order ;  by  him  it  was  indorsed  to 
Cookson,  who  indorsed  it  to  Shiels^  who  indorsed  it 
to  the  plaintiff. 

Hoggins^  for  the  defendant,  contended  that  there 
was  upon  the  case,  as  proved  by  the  plaintiff  him- 
self, sufficient  evidence  to  shew  that  no  consider- 
ation had  passed  between  Rowley^  the  drawer,  and 
the  defendant.  He  proposed  to  prove  that  there 
was  also  an  absence  of  consideration  between 
Rowley  and  the  first  indorsee,  and  between  the 
first  indorsee  and  the  second  ;  and  he  urged,  that 
this  would  throw  upon  the  plaintiff,  who  sued  as 
third  indorsee,  the  burthen  of  shewing  what  consi- 
deration, if  any,  there  had  been  for  the  indorsement 
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between  the  second  indorsee,  and  him,  the  plaintiff;     ^  ^^^'  j 
and  he  cited  Heath  v.  Sansom  and  Another,  (a)         Wbittaixb 


Patteson  J.  I  am  of  opinion  that  the  evidence 
proposed  to  be  offered  by  the  defendant,  will  not 
make  it  necessary  for  the  plaintiff  to  prove  the 
consideration  which  he  gave  for  the  bill.  Since  the 
decision  of  Heath  v.  Sansom^  the  consideration  of 
the  Judges  has  been  a  good  deal  called  to  the  sub- 
ject ;  and  the  prevalent  opinion  amongst  them  is, 
that  the  Courts  have  of  late  gone  too  far  in  restrict- 
ing the  negotiability  of  bills  and  notes.  If,  indeed, 
the  defendant  can  shew  that  there  has  been  some- 
thing of  fraud  in  the  previous  steps  of  the  transfer 
of  the  instrument  j  that  throws  upon  the  plaintiff 
the  necessity  of  shewing  under  what  circumstances 
he  became  possessed  of  it  So  far  I  accede  to  the 
case  of  Heath  v.  Sansom  ;  for  there  were  in  that 
case  circumstances  raising  a  suspicion  of  fraud : 
but  if  I  added,  on  that  occasion,  that  even  inde- 
pendently of  these  circumstances  of  suspicion,  the 
holder  would  have  been  bound  to  shew  the  con- 
sideration which  he  gave  for  the  bill,  merely  be- 
cause there  was  an  absence  of  consideration  as 
between  the  previous  parties  to  the  bill ;  I  am  now 
decidedly  of  opinion  that  such  a  doctrine  was  in- 
correct. 

The  defendant  attempted  to  carry  his  case  further, 
by  shewing  an  absence  of  consideration  as  between 
the  plaintiff  and  Shteh  (the   third  indorser),  as 


V. 

Edmumos. 


(a)  2  B.  &  Adol.  291. 
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Whittacer 

V, 

Edmunds. 
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well  as  between  the  previous  parties ;  but  he  &iled 
in  making  it  appear  satisfactorily  that  eve  i  the  ac- 
ceptance was  without  consideration;  and  thereupon, 

Fatteson  J.  ruled  that  the  plaintiff  was  clearly 
entitled  to  recover ;  the  very  first  link  failing  in  the 
chain  of  proof  which  it  was  necessary  for  the  de- 
fendant to  establish. 

Verdict  for  the  plaintiff,  (a) 

Miller  for  the  plaintiff. 
Hoggins  for  the  defendant. 


(a)  See  Jacob  t.  Hungate^  infiriL  (sittings  after  Michaelmas 
Tenn,  1834). 


SITTINGS  AFTER  TRINITY  TERM. 

HAWES  and  Another  v.  FORSTER  and 

Another. 

Assumpsit  to  recover  the  sum  of  320/.,  being  the 
amount  of  damages  sustained  by  the  plaintifl^  by 
the  non-delivery  of  oil  on  the  SOth  of  June  1831, 
pursuant  to  contract. 

Plea,  general  issue. 

This  was  the  second  trial  of  the  action.  On  the 
first  trial  (which  took  place  before  Ld.  C.  J. 
by^thtf broker^  -^^^^^^   ^"d  a  Special  jury,  at  the  London  sittings 

and  to  shew  the  employment  of  the  latter  by  the  vendor.   If  the  sold-note  vary  from  the 
boueht-note,it  lies  on  the  vendor  to  prove  that  variance  by  producing  the  sold-note. 

\Vlien  a  contract  u  made  through  a  broker,  the  bought  and  sold  notes  delivered  to 
the  parties  constitute  the  contract ;  not  the  entry  made  by  the  broker  in  his  book.  Es- 
pecially when,  by  the  usage  of  trade,  the  bought  and  sold  notes  are  looked  upon  as  the 
contract. 


Guildhall, 
July  J. 


In  an  action 
by  the  vendee 
against  the 
vendor  on  a 
contract  made 
through  a 
broker,  it  is 
sufficient  for 
the  vendee  to 
produce  the 
t>ought-note 
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after  Michaelmas  term  1832),  it  appeared  that  the  1BS»,  ^ 

oil  had  been  bought  by  the  plaintiffs  of  the  de-  HAwiwTnd 

fendants,  through  Mr.  Wright^  one  of  the  sworn  Amothe* 

brokers  of  the  city  of  London.    The  plaintiffs,  on  Fobstxe  and 

that  occasion,  put  in  the  bought-note^  which  was  Auorin*. 
in  the  following  terms :  — 

"  Bought  for  Messrs.  B.  T.  and  W.  Hawes^  of 
Messrs.  Forster  and  Smithy  from  80  to  100  tons 
of  palm  oil,  of  merchantable  quality,  free  from  dirt 
and  water,  at  26/.  per  ton,  payable  per  cash,'*  &c. 
"  The  above  oil  warranted  to  arrive  on  or  before 
the  30th  of  June  (current),  ex  Premier,  Fullerton, 
Cape  Coast.     Customary  allowances. 

''London^  27th  of  Mai/  1831. 

"  Thomas  Wright,  Broker.'* 

And  Mr.  Wright,  being  called  by  the  plaintiffs, 
and  having  proved  his  being  employed  by  the  de- 
fendants to  sell  the  oil,  said,  that  he  made  and 
signed  an  entry  of  the  contract  in  his  broker's 
book ;  that  the  bought-note  was  written  by  his 
clerk,  and  signed  by  himself;  that  the  entry  was 
made,  and  the  bought  and  sold  notes  written  and 
sent  to  the  respective  parties,  on  the  same  evening, 
but  whether  the  entry  or  the  notes  were  first 
written  he  could  not  say. 

The  plaintiffs  proved,  that  on  the  day  mentioned 
in  the  bought-note  (30th  of  June),  they  required 
the  defendants  to  deliver  the  oil ;  and  that  de^ult 
being  made,  they  had  bought  other  oil  at  an  ad- 
vanced price.  The  sold-note  was  not  called  for 
by  the  plaintiffs  on  the  trial  j  whereupon 
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i8S4f,  Campbell  S.-G.,  for  the  defendants,  submitted 

Hawks  md    *^^*'  ^'^^  plaintiffs  must  be  nonsuited.     It  was  the 
Akothek     universal  usage  to  produce  both  the  bought-note 
FoRsTsjiand  ^nd  the  sold-note ;  and  there  was  no  evidence  of  a 
Anothea.     binding  contract  between  the  parties,  without  pro- 
ducing the   two  instruments,   and  shewing  their 
correspondence  with  each  other. 

Sir  J.  Scarlett  for  the  plaintiff.  The  bought- 
note,  which  has  been  produced  by  the  plaintiffi,  is 
evidence  of  a  contract  signed  by  Mr.  Wright^  who 
is  proved  to  be  the  agent  of  the  party  charged 
therewith.  It  is  not  necessary  for  the  plaintiffi  to 
go  further. 

Denman  Ld.  C.  J.  was  of  opinion,  that  the 
plaintiffs  were  not  called  upon  to  give  any  evidence 
of  the  sold-note  delivered  by  the  broker  to  the  de- 
fendants. 

Campbell  S.-G.,  then  offered  to  produce  the  bro- 
ker's book,  according  to  which  (as  he  suggested), 
the  defendants  were  not  to  be  bound  by  the  contract, 
unless  the  ship^  mentioned  in  the  bought-note, 
should  arrive  by  the  30th  of  June.  And  he  con- 
tended, that  the  entry  in  the  broker's  book  formed 
the  original  contract ;  the  bought  and  sold  notes 
being,  in  fact,  only  minutes  of  the  contract  fur- 
nished by  the  broker  to  the  two  parties.  And  he 
cited  Hey  man  v.  Neale  (a).  Grant  v.  Fletcher  (b), 
Groom  v.  Aflalo.  (c) 


{a)  2  Campb.  337-        {b)  5  B.  &  C.  436.        (c)  6  B.  &  C.  1 17. 
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Sir  J.  Scarlett^  contrdj  relied  upon  the  case  of       i8S4. 
Vhomton  v.  Meux(ja)  as  the  last  authority  upon    ^'  - 
he  subject,  distinctly  shewing,  that  the  entry  in     Akotbek 
he  broker's  book  is  not  admissible  in  evidence  to  forstkb  and 
contradict  the  bought-note.  Ahothb*. 

Denman  Ld.  C.  J.  I  am  of  opinion,  that  the 
)laintiffs  have  proved  a  contract,  by  producing  the 
>ought^note  signed  by  Mr.  fVright^  and  shewing 
hat  person  to  have  been  the  agent  engaged  by  the 
lefendants  to  dispose  of  the  oil.  It  is  not  shewn, 
hat  the  sold-note  delivered  to  the  defendants 
liffered  from  the  bought-note  delivered  to  the 
)laintiffs :  had  that  been  shewn  to  be  the  case,  it 
vould  have  been  very  material ;  but,  in  the  absence 
>f  all  proof  of  that  nature,  I  am  clearly  of  opinion, 
Jiat  I  must  look  to  the  bought-note,  and  to  that 
done,  as  the  evidence  of  the  terms  of  the  contract ; 
the  defendants  shall,  however,  have  leave  to  move 
Tor  a  nonsuit. 

The  evidence  was  rejected  j  and,  under  the  di- 
rection  of  his  Lordship,  the  jury  returned  a 

Verdict  for  the  plaintiffs. 

In  Hilary  term  following,  Campbell  S.-G.  ob- 
tained a  rule  to  shew  cause  why  the  verdict  should 
not  be  set  aside,  and  a  nonsuit  entered,  on  the 
ground  of  the  non-production  of  the  sold-note  j  or 
else,  why  a  new  trial  should  not  be  granted,  on  the 
ground  that  the  entry  in  the  broker's  book  formed 
the  contract,  and  that  such  book  ought,  therefore. 


(a)  M.  &  M.  43. 
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18S4.       to  have  been  received  as  evidence  for  the  defend- 

Hawes  and    ants  on  the  trial. 

Anothe*  Xhe  rule  as  to  the  nonsuit  was  discharged  ;  but 
F0B8TEB  and  the  rule  for  a  new  trial  was,  after  argument,  and 

Amothsb.  ijjjjjg  taken  by  the  Court  for  consideration,  made 
absolute  ;  the  Lord  Chief  Justice  saying,  that  the 
Court  doubted  whether  the  case  involved  any  point 
of  law  at  all,  —  and  whether  it  did  not  rather  turn 
upon  the  custom,  viz.  how  the  broker's  book  was 
treated  by  those  who  dealt  with  him.  Looking  to 
the  importance  of  tlie  question,  the  Court  thought 
it  fit  to  let  it  undergo  further  consideration,  in 
order  that  evidence  might  be  given  as  to  the  usage 
of  trade  in  the  city :  and  his  Lordship  added,  that 
if  it  were  deemed  matter  of  law,  it  would  be  better 
to  tender  a  bill  of  exceptions ;  if  matter  of  fact,  to 
let  the  opinion  of  the  Jury  be  taken  upon  it. 

The  case  accordingly  now  came  down  for  a 
second  trial ;  and  on  this  occasion,  the  plaintiffi 
(after  putting  in  the  bought^note,  and  examining 
the  broker  to  the  same  effect  as  on  the  former 
trial)  called  upon  the  defendants,  after  due  notice, 
to  produce  the  sold-note  :  it  was  accordingly  pro- 
duced, and  corresponded  with  the  bought^note 
already  set  forth.  The  plain tifl&  then  called  several 
of  the  most  eminent  merchants  in  the  city,  all  of 
whom  concurred  in  declaring,  that  they  had  never 
known  any  instance  where  the  broker's  book  had 
been  referred  to,  and  that  they  always  looked  to 
the  bought  and  sold  notes  as  the  contract ;  and 
some  of  them  added,  that  if  the  broker's  bought  or 
sold  note  (as  the  case  might  be)  were  not  consonant 
with  their  directions  to  the  broker,  they  returned  it 
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For  the  defence,  the  broker's  book  was  pro-       I8S4.. 
duced,  and  the  entry  respecting  the  transaction  in    Haweb  and 
question  was,  without  opposition,  read.     It  agreed     Anotheb 
with  the  bought  and  sold  notes,  excepting  that,  in-  fo&stea  and 
stead  of  the  words,  "  the  above  oil  warranted  to     Another. 
arrive  on  or  before  the  30th  of  June^  ex  Premier, 
Fullerton,  Cape  Coaslf*'  the  words  in  the  broker's 
book  were,  **  if  the  above  do  not  arrive  on  or  be- 
fore -the  30th  of  Juncj  this  contract  to  be  void." 
The  defendants  did  not  call  witnesses  to  rebut  the 
evidence  given  by  the  plaintiffs  as  to  the  usage ; 
but  they  produced  a  copy  of  the  regulations  made 
in  the  year  1818,  by  the  Court  of  Aldermen,  for 
the  conduct  of  sworn  brokers,  and  which  regula- 
tions were  proved  to  have  been  generally  cir- 
culated.  (a) 

Lord  Denman  C.  J.  in  summing  up  the  case, 
said  to  the  Jury :  —  The  only  question  before  you, 

(a)  According  to  these  regulations,  the  broker  is  directed  to 
enter  all  contracts  on  the  day  of  the  making  thereof,  &c.,  and 
deliver  a  contract  note  to  both  buyer  and  seller,  or  either 
of  them,  within  twenty-four  hours  after  request,  containing 
therein  a  true  copy  of  such  entry;  and  shall,  upon  demand  being 
made  by  buyer  or  seller,  shew  such  entry  to  them,  to  manifest 
and  prove  the  truth  and  certainty  of  such  contract. — The  bond 
executed  by  brokers  has,  since  these  regulations,  been  condi* 
tioned  for  their  making  their  entries,  &c.  in  the  manner  pointed 
out  in  the  regulations :  before  the  making  of  these  regulations, 
the  broker  was  only  required  to  enter  the  contract  in  his  book 
within  three  days  after  it  was  made. 

These  regulations  were  made  in  consequence  of  the  report  of 
a  committee  of  the  corporation  of  London^  appointed  on  the 
7th  of  March  1815,  to  enquire  into  the  practice  and  general  con- 
duct of  the  brokers  of  the  city.  The  report  of  the  committee 
will  be  found  to  embrace  the  whole  history  of  the  brokers  of 
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18S4.       is,  whether  the  bought  and  sold  notes  constituted 
Hawes  and    ^^e  contract ;  or  whether  the  entry  in  the  broker's 
Another     book,  which  in  this  case  differed  from  the  bought 
FoRSTEB  and  and  sold  notes,  constituted  it.    I  have,  on  a  former 
Another,     occasion,  expressed  my  own  opinion  to  be,  that  in 
point  of  law,  the  note  delivered  by  the  broker  to 
the  party  is  the  real  contract;  that  is  still  my 
opinion :  but  it  has  been  thought  better  that  the 
point  should  be  submitted  to  you  simply  as  a  matter 
of  fact ;  that  you  may  say  which,  according  to  the 
usage  of  trade  in  this  city,  has  been  the  binding 
contract, — ^the  broker's  book,  or  the  bought  and  sold 
notes  ?    If  the  evidence  has  satisfied  you,  that,  ac- 
cording to  the  usage  of  trade,  the  bought  and  sold 
notes  are  the  contract  (and  the  evidence  adduced 
before  you,  to  shew  that  they  are  so  considered, 
has  not  been  met  by  any  contradictory  evidence 
from  the  other  side),  then  you  will  find  your  ver- 
dict for  the  plaintiffs. 

Verdict  for  the  plaintiffi. 

Campbell  A.-G.  applied  for  leave  to  tender  here- 
after a  bill  of  exceptions  to  the  direction  of  the 
Lord  Chief  Justice  to  the  Jury,  that  they  were  to 
find  for  the  plaintiffs,  if  they  thought  that,  accord- 
ing to  the  usage,  the  bought  and  sold  notes  con- 
stituted the  contract.  Such  leave  was  accordingly 
given ;  but  the  defendants  have  since  submitted  to 
the  verdict,  and  paid  the  damages  and  costs. 

Su:  J.  Scarlettf  D.  PoUockj  and  R.  Gumey^  for 
the  plaintiffs. 

Campbell  A.-G.  and  Blackburne  for  the  defend- 
ants. 
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FLETCHER  v.  SAUNDERS. 


18S4. 


WEtTMINITBEy 

June  27. 


(3ase  for  distraining  for  more  rent  than  was  due.  An  appraise- 
with  counts  for  not  duly  appraising  according  to  ^^om*broker 
the  statute,  &c.  ^^®^*"f  *" 

The  goods  distrained  were  sold  for  6^.  6e/.,  the  rent  under  soA 
rent  distrained  for  was  2/.  ^s.  6d.   The  goods  were 
proved  to  have  been  appraised  by  only  one  sworn 
appraiser. 

Thesiger  for  the  defendant.  Under  the  charges 
specified,  in  the  schedule  given  by  57  G.  3.  c.  93. 
for  regulating  the  costs  of  distresses  under  20/.  is 
the  charge  — 

VOL.  II.  c  c 


Saunders. 
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18S4.  "  Appraisement,  whether  by  one  broker  or  more, 

Fletcher     sixpence  in  the  pound,  on  the  value  of  the  goods." 
V.  He  contended  that  these  words  clearly  imply  that 

only  one  broker  is  necessary,  and  said  that  Mr. 
fiaron  Parke  had  so  decided  in  cases  of  distress 
under  20/. 

Lord  Lyndhuest  C.  B.  after  looking  at  the 
statute,  said,  I  think  clearly,  that,  under  this  act, 
one  sworn  broker  is  enough. 

Nonsuit  (a) 

Bompas  Seijt.  and  Mansel  for  the  plainti£ 
Thesiger  and  Ball  for  the  defendant 


(a)  The  stat.  2  FT.  &  M.  Sess.  1.  c.  5.  s.  2.,  enacte  that  '<  tbe 
person  distraining  shall  cause  the  goods  and  chattels  distraioed 
to  be  appraised  by  two  sworn  appraisers  /'  and  then  authorises 
the  sale  of  the  goods  and  chattels  "  for  satisfaction  of  the  rent 
and  charges  of  the  distress,  appraisement,  and  sale."  It  is  deir, 
therefore^  that  the  statute  intended  the  landlord  to  be  reim- 
bursed all  the  expenses  of  the  appraisement.  The  first  sectioo  of 
the  Stat.  57  G.  3.  prohibits  the  landlord  from  making  any  other 
charges  than  such  as  are  specified  in  the  schedule ;  and  as  this 
schedule  contemplates  and  apparently  sanctions  the  employmeot 
of  one  broker  only,  and  allows  no  charge  for  a  second,  it  would 
seem  to  be  a  fair  inference  that  the  direction  of  the  former  act  as 
to  the  employment  of  two  brokers  is  virtually  repealed  by  the 
Stat.  57  G.  3.  in  cases  within  the  last-mentioned  act. 


AFTER  TRINITY  TERM,  5  W.  IV.  377 

18M. 


WILKINSON  V.  TERRY  and  Another.  Gotldhall, 

July  4. 

LcTioN  on  the  case.  The  first  count  was  for  Sembie:  that 
istraining  for  more  rent  than  was  due ;  that  is,  the^casedoes 
>r  the  sum  of  6/.  16^.  6rf.,  when,  in  fact,  only  notiiea^nst 

.  '  '  ^  •'    a  landlord  for 

:•  1^.  Da.  was  in  arrear.  distraining  for 

Second  count,  for  not  selling  for  the  best  price ;  ^tIi^t?L«Jr 
id  the  other  usual  counts  were  added.  of  rent,  unless 

For  the  plaintiff  it  was  proved,  that  the  notice  taken  be  of 
:*  distress  stated  that  it  was  made  for  6/.  16^.  6d.  ^^^^^f^^ 
Tears  of  rent,  viz.  for  thirty-nine  weeks  rent  at  fy  the  actual 
f.  6d.  a  week,  whereas  it  was  proved  that  the 
int  then  in  arrear  was  only  51.  Is.  6d.    The  goods 
id  been  sold  for  a  sum  between  51.  and  6/.,  being 
>t  more  than  sufficient  to  pay  the  51.  Is.  6d.  and 
le  regular  expenses  of  the  distress.      Evidence 
as  also  given  that  the  goods  had  not  been  sold  for 
le  best  price  that  could  be  obtained.     Upon  this, 

Thesiger  and  Flatty  for  different  defendants,  con- 
nded,  that  as  the  goods  had  only  produced  enough 
>  pay  the  arrears  actually  due,  the  first  count  could 
>t  be  supported.  A  tenant  is  not  injured  by  the 
ndlord's  alleging,  in  his  notice,  that  he  distrains 
r  a  sum  beyond  what  is  in  arrear,  unless  more 
)ods  be  seized  than  are  sufficient  to  satisfy  the 
itual  arrears. 

It  is  quite  clear  that  a  landlord  is  in  no  degree 
)und  by  the  terms  in  which  his  notice  of  distress 
ay  be  drawn  up  ;  per  Lord  Kenyoriy  in  Crowther 

Ramsbottomt  7  T.  R.  658. :    if  the  tenant  had 

c  c  2 
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tendered  the  amount  of  the  rent  really  due,  and 
the  landlord  had  still  refused  to  give  the  goods 
up,  the  case  would  have  been  different. 

Bompas  Serjt,  on  the  other  hand,  contended 
that  the  plaintiff  was  entitled  to  damages  on  the 
first  count.  A  tenant  must  be  very  seriously  pre- 
judiced by  his  goods  being  taken  from  him,  under 
pretence  of  distress  for  large  arrears  of  rent,  which, 
in  fact,  are  not  due :  the  excess  in  the  claim  has 
an  immediate  tendency  to  injure  the  credit  of  the 
tenant  and  to  prevent  him  from  raising  the  money 
required  to  satisfy  the  real  arrears. 

Parke  B.,  in  summing  up  the  case  to  the  jury,  ex- 
pressed  considerable  doubt  whether  the  facts  stated 
in  the  first  count  presented  any  good  cause  of  action. 
It  was  impossible  that  the  tenant  could  have  sus- 
tained any  damage,  from  the  mere  circumstance  of 
his  landlord's  having,  at  the  time  of  the  distress, 
made  a  claim  for  more  rent  than  was  really  due : 
the  substantial  question  was,  whether  the  landlord 
had  deprived  the  tenant  of  more  of  his  goods  than 
the  real  amount  of  his  debt  authorised.  Still  the 
facts  stated  in  the  first  count  had  certainly  been 
proved,  viz.  that  the  distress  was  for  6/.  Ifo.  6i> 
whereas  only  5L  Is.  6d.  was  due:  at  present,  there- 
fore, the  plaintiff  was  entitled  to  a  verdict  on  that 
count,  with  nominal  damages ;  and  the  validity  of 
the  count  must  be  left  to  be  disposed  of  hereafter. 
Verdict  for  the  plaintiff.  Is.  on  the  first 
count,  10/.  on  the  second. 

Bompas  Serjt  and  Steer  for  the  plaintiff. 
Thesiger  and  Piatt  for  the  defendants. 
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BATLEY  and  Another  v.  CATTERALL  and    Goildhah^ 

HINDE.  •^"'^  '^• 

Assumpsit  by  drawers  against  acceptors  of  a  bill  Where  the 

/.         ,.  acceptor  of  a 

of  exchange.  bill  of  ex- 

The  defendant  Hinde  suffered  judgment  by  de-  ^^^^g^^h^t  it 
fault.     The  defendant  Catterall  pleaded,  that  the  was  accepted 
defendants  accepted  the  bill  for  the  accommodation  ^nsidemlon 
of  the  plaintiffs,  and  for  their  use  and  benefit,  and  and  the  plain- 
without  any  consideration  passing  from  the  plain*  that  it  was 
tiffs  to  the  defendants  for  the  acceptance  of  the  J^oTc^ddc?. 
same,  or  any  part  thereof.  ation,  the  onus 

Replication,  That  the  said  bill  of  exchange  was  on^tSe^de-^ 
accepted  for  a  good,  valuable,  and  sufficient  con-  |^^"hewant 
sideration,  and  not  for  the  accommodation  of  the  ofconsidera- 

tinn 

piaintiflfs,  or  without  consideration,  modo  et  formdy  sectu,  where 

tf.^  the  plaintiff  in 

*  his  replication 

Issue  thereon.  specifies  the 

particular  sort 
of  considera- 

No  one  appearing  on  the  trial  for  the  defendant,  he  aif*^ ^*the 

bill  was  ac- 

F.  Robinsorij  for  the  plaintiffs,  submitted  that  he  ^^^^  ' 
was  entitled  to  a  verdict  on  the  first  count,  without 
calling  any  evidence.  It  is  true,  the  affirmative,  in 
point  of  form,  lies  upon  the  plaintiffs,  to  shew  a 
consideration  for  the  acceptance :  but  an  accept- 
ance, in  itself,  prima  facie  imports  that  it  was 
given  for  some  consideration;  and  the  plaintiffs 
have  not  here,  by  their  form  of  replication,  tied 
themselves  down  to  the  proof  of  any  paiticular 
sort  of  consideration. 

c  c  S 
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Batley  and 
Another 

V, 

Catterall 
and  HiNDE. 


Alderson  B.  I  think  that  is  correct  When  a 
plaintiff  alleges,  in  his  replication,  that  the  bill  was 
drawn  for  some  particular  kind  of  consideration, 
he  must  prove  his  allegation ;  and  I  so  ruled  the 
other  day,  where  the  plaintiff  had  replied  that  the 
bill  was  accepted  for  the  price  of  goods  sold.  But 
here  the  replication  alleges  no  more  than  the  bill 
itself  impoits. 

Verdict  for  the  plaintiffs,  (a) 


F.  Robinson  for  the  plaintiffs. 
The  case  was  undefended. 


(a)  The  rules  published  by  the  courts  in  Hilary  Term  4  WM. 
rendering  it  necessary  for  a  defendant  to  plead  the  want  of 
consideration,  ifthat  be  the  defence  relied  upon,  a  question  hit, 
in  several  cases,  arisen  respecting  the  party  upon  whom  the  onus 
probandi  lies,  when  issue  is  joined  on  that  defence.  The  prin- 
cipal case  decides  that  where  the  plaintiff  alleges  in  his  replica- 
tion merely  that  there  was  good  consideration  for  the  acceptance, 
not  limiting  himself  to  any  specific  kind  of  consideration,  the  onus 
probandi  lies  on  the  defendant.  It  is  true,  that  on  one  occastoo 
Mr.  J.  Littledale  came  to  a  different  conclusion :  that  was  thecaie 
of  Morgan  v.  Cresstoell,  tried  before  his  Lordship  at  GuUdhalk 
at  the  sittings  in  Michaelmas  Term  1834.  The  action  waibj 
the  indorsee  against  the  acceptor  of  a  bill  of  exchange:  plet, 
that  there  was  no  consideration  between  the  drawer  and  the 
defendant  (the  acceptor),  or  between  the  drawer  and  the 
plaintiff  (his  immediate  indorsee).  Replication,  that  there  was 
good  consideration  between  the  drawer  and  the  plaintiff.  The 
action  was  undefended ;  and  S.  Martin  for  the  plaintiff  having 
no  evidence  of  consideration,  and  contending  that  he  was  not 
called  upon  to  produce  any,  inasmuch  as  the  indorsement  itself 
imported  a  consideration,  Littledale  J.  ruled  that  the  plaintiff 
was  bound  to  support  his  issue  :  and  for  want  of  evidence  as  to 
the  consideration,  his  Lordship  nonsuited  the  plaintiff.  MariiM, 
however,  the  next  day  obtained  a  rule  to  show  cause  why  the 
nonsuit  should  not  be  set  aside^  and  that  rule  was  made  absolute 
in  Hilary  Term,  1835,  no  cause  being  shown  against  it.    On 
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the  other  hand,  if  the  plaintiff  chooses  to  allege  the  sort  of  con- 
sideration on  which  he  relies,  concluding  with  a  verification,  so 
that  the  defendant  has  an  opportunity  of  traversing,  and  does  in 
fact  traverse,  that  allegation : — it  would  appear  that  in  such  a 
case  the  plaintiff  brings  upon  himself  the  burthen  of  proving 
that  the  bill  was  given  for  the  precise  kind  of  consideration 
which  he  has  specified  in  his  replication.  Mr.  B.  Alderson  so 
ruled  on  the  occasion  to  which  he  alluded  in  the  principal  case. 
A  third  case  may  arise,  viz.  where  the  plaintiff  alleges  in  his 
replication,  that  the  bill  was  given  for  a  good  consideration, 
and  then  goes  on  to  allege  what  that  consideration  was,  but 
alleges  it  in  such  terras  as  will  not  tie  him  down  to  the  precise 
proof  of  his  allegation.  The  case  of  Loto  v.  Burrowes  (tried 
before  Lord  Denman  C.  J.  at  the  London  sittings,  after  Mich" 
aelmas  Term  1834),  was  of  this  description.  It  was  an  action 
of  assumpsit  against  the  acceptor  of  a  bill  of  exchange.  Plea, 
that  the  defendant  received  no  consideration  for  his  acceptance* 
Replication,  that  defendant  did  receive  consideration  for  the 
said  acceptance,  to  tvity  two  cows  sold  and  delivered  hy  the  said 
plaintiff'to  the  said  defendant  j  and  this  he  prays  may  be  enquired 
of  by  the  country.  Plattf  for  the  plaintiff,  having  put  in  the  bill, 
rested  his  case  there ;  whereupon  Bally  for  the  defendant,  sub- 
mitted that  the  form  of  the  replication  made  it  necessary  for  the 
plaintiff  to  give  evidence  of  the  consideration.  He  said  that  Mr. 
Baron  Alderson  had  recently  held,  that  where  a  plaintiff,  in- 
stead of  simply  traversing  the  plea  of  no  consideration,  chooses 
to  go  further  and  allege  precisely  what  the  consideration  was, 
he  must  give  evidence  of  that  consideration.  Here  the  plaintiff 
had  stated  that  the  consideration  was  two  cows  sold  and  de- 
livered, he  must  therefore  prove  it.  Piatt  coutrd,  said  that 
the  new  rules  of  pleading  were  not  intended  to  alter  the  rules 
of  evidence,  or  to  throw  any  burthen  of  proof  on  the  plaintiff  to 
which  he  was  not  before  subject.  It  is  quite  clear  that  before 
the  new  rules,  the  holder  of  a  bill  could  not  thus  be  called  upon 
to  prove  the  consideration ;  and  as  to  the  form  of  the  traverse, 
the  consideration  was  here  alleged  under  a  videlicet,  and  the 
plaintiff  was  not  therefore  bound  to  prove  it  precisely  as  stated. 
Lord  Denman  C.  J.  ruled  that  the  plaintiff  was  not  bound  by 
the  form  of  his  replication  to  prove  what  consideration  he  gave 
for  the  acceptance ;  the  bill  itself  imported  a  consideration,  and 
It  was  to  be  assumed  that  good  consideration  was  given  for  it, 
unless  the  defendant  could  show  the  contrary.  The  plaintiff 
accordingly  had  a  verdict.  —  And  when  Ball  in  Hilary  Term 
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following,  moved  to  set  the  verdict  aside»  on  the  groond  thai  the 
Ld.  C.  J.'s  ruling  was  incorrect,  the  Court  (Ld.  Deuman  C.  J. 
Littledale  J.  and  Williams  J.),  after  time  taken  to  consider, 
refused  the  rule :  the  Ld.  C  J.  saying  that  the  replication  wis 
in  effect  merely  a  traverse  of  the  plea  of  no  consideration ;  and 
though  the  plaintiff  had  gone  on  and  alleged  under  a  widkd 
what  the  consideration  was,  he  concluded  his  replication  to  tki 
country^  and  not  with  a  verification^  thereby  showing  that  the 
words  under  the  videlicet  were  introduced  merely  as  parcel  of 
the  traverse,  and  not  as  new  matter  upon  which  issue  was  to  be 
taken ;  and,  in  fact,  the  defendant  here,  by  the  form  of  the 
pleading,  had  no  opportunity  of  taking  issue  upon  it. 

The  foregoing  decisions  seem  clearly  to  establish,  that  if  the 
plaintiff  adopts  the  general  form  of  traverse  used  in  the  prindpsl 
case,  he  cannot  be  called  upon,  in  the  first  instance,  to  give 
evidence  of  the  consideration,  the  onus  probandi  lying  on  the 
defendant ;  and  the  plaintiff  does  not  expose  himself  to  any  risk 
by  adopting  this  general  form  of  traverse  in  his  replication,  the 
Court  of  Common  Pleas  having,  in  Hilary  Term  18S5f  de- 
cided that  such  a  replication  is  good,  even  on  special  demurrer 
(Prescott  V.  Levy). 
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Coram  Pattbson  J. 


WiNCHESTEE, 


PAYNE  V.  SHEDDEN. 


A  plea  of  Trespass  qucere  clausumf regit.    Plea,  justification 

userofarisht  under  a  right  of  way,  that  the  defendant  and  other 

«^&3\v!'4  *^®  occupiers  of  a  certain  messuage  had  for  twenty 

0.71.  is  not  years  enioyed,  without  interruption,  an  occupation 

defeated  by        •'••.''  ^  ^ 

proof  of  an  agreed  alteration  of  the  line  of  way,  nor  by  a  temporary  non-user  under  so 
agreement  ofthe  parties. 
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way,  as  of  right,  over  the  locus  in  quo  ;   that  is  to     ^  1834?. 
say,  from  A.  to  B.  (a)     Replication,  denying  en- 
joyment as  of  right  for  twenty  years,  &c. 

It  appeared  that  although  the  occupiers  of  the 
messuage  had  enjoyed  a  way  over  the  locus  in  quo 
during  the  last  twenty  years,  yet  that  the  line  and 
direction  of  the  way  had  been  a  good  deal  varied, 
and  at  certain  periods  wholly  suspended,  by  agree- 
ment between  the  parties. 

It  was  objected  that  evidence  of  the  user  of  the 
way  with  such  variations  and  suspensions  of  the 
enjoyment  of  it  did  not  support  the  plea. 

Patteson  J.  If  there  be  ten  years*  enjoyment  of 
a  right  of  way,  and  then  a  cessation  under  a  tem- 
porary agreement  for  another  ten  years,  yet  this 
may  be  a  sufficient  enjoyment  of  the  old  right  for 
twenty  years  to  make  it  indefeasible  under  the 
statute ;  for  the  agreement  to  suspend  the  enjoy- 
ment of  the  right  does  not  extinguish,  nor  is  it  in- 
consistent  with,  the  right.  So,  if,  instead  of  the 
direct  path  from  A.  to  JS.,  another  track  over  the 
plaintiff's  land  from  A.  to  C,  and  thence  to  B.^ 
had  been  substituted  by  a  parol  agreement  of  the 
parties  for  an  indefinite  time,  yet  the  user  of  this 
substituted  line  may  be  considered  as  substantially 
an  exercise  of  the  old  right,  and  evidence  of  the 
continued  enjoyment  of  it. 

The  defendant  failed  to  establish  any  right  at  all, 
and  the  jury  fouud  a 

Verdict  for  the  plaintiff. 

(a)  See  sUt.  2  &  3  W.  4.  c.  71.  s.  2.  &  5. 
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1834.  JBrfe,  Jeremy^  and  Follett  for  the  plaintiff. 

Paynb  p^  WilliamSj  Coleridge  Serjt,  and  Dampier  for 


17. 

Sh£ooen.     the  defendant. 


SARUM. 

Coram  Patteson  J, 


SALIBBURTy 

July  17. 


REX  V.  WOOLFORD  and  LEWIS. 


In  an  indict-    The  prisoner  JVoolfovd  was  indicted  for  stealing 

ment  for  re-  ■,,.  i-»--/»  ••         -^i  ••!. 

ceivins  stolen  a  gelding,  and  Lewis  for  receiving  it  knowing  it 
§S^  to"have^  to  have  been  "  so  feloniously  stolen  as  aforesaid^ 
been  stolen  by  Woolford  was  acquitted, — and  as  the  proof 
nwn^^the  failed  against  him,  although  the  horse  had  been 
th^*"fr^n  Stolen  by  some  one,  Patteson  J.  held,  that  Lewis, 
must  be  the  Other  prisoner,  could  not  be  convicted  upon 

receiver  muV  ^'^^^  indictment,  which  charged  him  with  receiving 
be  acquitted,    the  gelding  "  SO  felouiously  stolen  as  aforesaid." 

Another  indictment  was  therefore  preferred 
against  Lewis,  charging  him  with  having  received 
the  gelding  knowing  it  to  have  been  stolen  by 
"  some  person  unknown.'*  When  the  prisoner 
was  arraigned  on  this  indictment,  Jeremy^  for  the 
prisoner,  objected  that  he  had  been  tried  upon  the 
former  indictment.  The  learned  Judge  over-ruled 
the  objection,  as  the  charge  was  different,  and 
might  be  supported  by  different  evidence;  but 
said,  that  if  a  conviction  should  take  place,  and  be 
should  aflerwards  find  that  his  previous  direction 
to  the  jury  was  wrong,  he  should  take  care  that  the 
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prisoner  should  have  the  same  benefit  as  if  he  had       1834?.- 
pleaded  autrefois  acquit.  Ryx 

The  prisoner  was  acquitted.    ,„   »• 

*  *  WOOLFOM) 

and  Lewis. 

Bingham  for  the  prosecution. 
Saunders  for  JVoolford. 
Jeremy  for  Lewis. 


DORCHESTER. 
Coram  Ld.  Den  man  C.  J. 


Doe  dem.  BULLER  v.  MILLS.  Dorchester, 

JtUif  21. 

jLhis  ejectment  was  brought  to  recover  possession  Whereaper- 
of  a  strip  of  waste,  on  which  a  cottage  had  been  t°t"e^to  lani 
built,  and  the  occupier,  Nelieniiah  Williams^  had  obtains  po»- 
paid  rent  for  some  years  to  the  lessor  of  the  plaintiff,  tenant,  he^ls  * 
whose  title  for  twelve  years  was  clearly  made  out.  tenJnt*^^  t*^ 
The  defendant  claimed  the  ground  as  belonging  to  pel,  and  can- 
the  adjoining  close,  and  had  recently  given  Williams  ejectment,  set 
20/.  to  give  up  possession  to  him.  "P  ?  ^a^»^  title 

After  the  plaintiff's  case  was  finished,  a  case  as  landlord, 
against  the  lessor  of  the  plaintiff  was  openec>by 
the  counsel  for  the  defendant,  when  Wilde  Serjt. 
objected,  that  the  defendant  was  estopped;  he 
came  in  under  Williams^  and  as  the  latter  could 
not  dispute  the  plaintiff's  title,  no  more  could  the 
defendant,  and  he  cited  Doe  d.  Knight  v.  Smithy 
4  M.  &  S.  347. 

Erie  contra.     This  is  not  the  case  of  a  tenant 
giving  up  possession  to  a  mere  stranger :  the  de- ' 
fendant  offers  to  shew  that  he  has  a  complete  title 
to  the  land. 
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Lord  Denman  C.  J.  The  question  is,  whetiier 
this  is  a  case  of  a  tenant  disputing  his  landlord's 
title  ?  and  I  think  it  is.  The  defendant  is  in  under 
the  tenant,  and  it  is  of  great  importance  to  pre- 
serve the  rule.  With  regard  to  what  is  said  as  to 
giving  up  to  the  right  owner,  if  that  were  allowed, 
there  would  be  an  easy  mode  of  enabling  a  par^ 
to  defeat  his  landlord,  by  getting  a  third  person 
to  assume  the  possession. 

Verdict  for  the  plaintiff 

TVilde  Seijt.,  Follettf  and  Fitzherhert  for  the 
plaintiff. 

Erie  and  Gamhier  for  the  defendant. 


DoBCHESTERy 

Jtdy  2S. 


In  ejectment 
by  lessors 
claiming  under 
several  de- 
scents from  a 
particular  an- 
cestor, when 
the  defendant 
admits  all  the 
descents  ex- 
cept the  first, 
and  Claims 
under  a  will 
of  this  ances- 
tor, the  de- 
fendant is 
entitled  to 
begin. 

The  repstry 
of  a  marriage 
is  evidence 
between 
strangers  of  the 


DOE  dem.  WOLLASTON  and  Others  v. 

BARNES. 

This  was  an  ejectment  brought  to  recover  pro- 
perty which  descended  from  John  ClaveUj  who 
died  in  June  1833.  After  his  death,  Sophia 
RichardSy  his  sister  and  heiress-at-law,  took  pos- 
session of  the  property,  and  had  since  died,  leaving 
a  will  devising  her  real  property.  There  were 
demises  in  the  declaration  from  the  heir-at-law  of 
Sophia  Richards  and  John  Clavell,  and  also  from 
the  devisees  of  Sophia  Richards.  The  defendant 
claimed  under  a  will  o?  John  Clavelh 

Sir  James  Scarlettj  for  the  defendant,  claimed 
the  right  to  begin,  and  said  he  admitted  that  John 

time  of  the  marriage. 
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davell  died  seised,  that  Sophia  Richards  was  his 
heiress  and  had  possession  of  the  property  from  the 
time  of  his  death,  that  the  plaintiff  was  heir-at-law 
of  John  Clavell  and  of  Sophia  Richards,  and  that 
the  plaintiff  was  entitled  to  the  property  unless  he 
proved  the  will  of  John  Clavell. 

He  argued  that  the  proper  mode  of  trying  the 
right  was  by  considering  the  case  as  it  would  be 
supposing  the  parties  had  deduced  their  titles  in 
the  pleadings :  in  that  case,  the  averment  by  the 
defendant  in  answer  t6  the  plaintiff's  title  would 
have  been  that  John  Clavell  had  made  the  will  in 
question,  and  the  plaintiff  must  have  traversed 
that  Upon  which,  the  affirmative  of  the  issue 
would  have  been  on  the  plaintiff,  as  it  is  here  in 
fact ;  the  only  question  being,  did  Clavell  make 
the  will,  or  did  he  not. 


1834. 


Doe  d. 

WOLL  ASTON 

and  Otheas 

V, 

Babnea. 


Wilde  Serjt.  said,  that  the  defendant  was  bound 
to  admit  the  whole  of  the  plaintiffs'  case.  Doe  dem. 
Tucker  v.  Tucker,  M.  &  M.  536.  Here  it  was 
part  of  the  plaintiffs*  case  that  Sophia  Richards 
died  seised,  which  would  not  be  if  John  Clavell 
had  made  the  will  in  question.  The  defendant 
might  meet  the  plaintiff's  case  by  some  subsequent 
fact  defeating  that  case,  but  he  must  admit  all 
that  the  plaintiff  was  bound  to  prove  to  make  out 
his  case.  The  plaintiff  is  not  bound  to  take  ad- 
missions, except  in  the  single  case  of  the  heir-at- 
law  of  the  person  last  seised. 

Lord  Denman  C.  J.  It  is  the  duty  of  a  Judge, 
in  cases  of  this  sort,  to  decide  the  right  to  begin, 
as  far  as  can  be,  on  some  certain  principle  y  and 
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1834.       I  think  that  on  principle  the   defendant  admits 
'  Doe  d.       enough  to  entitle  him  to  begin.     Here  the  de- 
W0LLA8TOM   fendant  admits  all  the  plaintiff  requires  to  entitle 
„.  him  to  a  verdict,  except  the  single  fact  of  the 

Babnes.  descent  to  Sophia  Richards:  that  he  proposes 
to  defeat  by  a  will  which  he  will  have  to  proves 
and  on  that  will  is  the  single  issue  in  the  cause. 
If,  instead  of  the  general  form  and  statement 
in  ejectment,  the  titles  had  been  deduced  in 
the  pleadings,  the  issue  must  have  been  on  the 
will,  and  I  think  that  is  a  correct  mode  of  trying 
the  question.  I  do  not  agree  to  the  doctrine  that 
the  plaintiff  is  not  bound  to  take  an  admission  in 
any  other  case  than  that  mentioned.  I  remember 
a  case  at  Nottingham  in  which  I  was  for  the  de- 
fendant claiming  under  a  will:  the  plaintiff  claimed 
under  a  prior  will,  which  I  admitted,  and  was  al* 
lowed  to  begin.  The  defendant  is,  in  my  opinion, 
entitled  to  begin  in  this  case. 

Sir  J.  Scarlett  accordingly  opened  the  defend- 
ant's case. 

For  the  purpose  of  proving  the  time  of  a  mar- 
.  riage  by  which  one  of  the  witnesses  had  marked 
the  date  of  a  particular  transaction,  fVilde  Seijt 
offered  an  examined  copy  of  the  registry  of  mar- 
riage. The  witnesses  to  the  marriage,  and  the 
clergyman  who  performed  the  ceremony,  were  all 
alive. 

Sir  J.  Scarlett  objected,  that  for  the  purpose  of 
marking  time  the  registry  was  not  evidence  be- 
tween  strangers.  This  was  no  question  of  pe- 
digree J  the  registry  is  only  evidence  to  prove  the 


SUMMER  ASSIZES,  5  W.  IV. 

fact  of  marriage ;  for  any  other  purpose,  some  of 
the  witnesses  to  the  marriage,  or  the  clergyman,  or 
one  of  the  parties,  should  be  called. 

Wilde  Serjt  contra.  The  registry  is  made  evi- 
dence by  act  of  parliament ;  and  he  referred  to 
Rea:  v.  North  Petherton  («),  in  which  he  said  it 
was  decided  that  the  registry  of  baptism  was  prima 
facie  evidence  of  the  child  being  born  on  the  day 
stated. 
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Doe  d. 

WOLLASTON 

and  Others 
Babnek. 


Lord  Denman  C.  J.  This  must  be  evidence  in 
itself,  as  the  clergyman  must  be  present,  and  it  is 
his  duty  to  enter  the  marriage  correctly,  and  this 
fact  of  the  time  is  within  his  own  knowledge.  In 
the  case  of  the  registry  of  baptism,  the  time  of  the 
birth  must  generally  be  taken  by  the  clergyman 
from  other  people ;  and  if  the  case  cited  goes  to 
the  extent  stated,  it  cannot,  I  think,  be  supported.(A) 
But  the  present  case  is  very  different :  and  the  re- 
gistry of  the  marriage  being  made  evidence,  1 
think  it  is  so  for  the  purpose  of  proving  all  the 
facts  there  stated,  necessarily  within  the  know- 
ledge of  the  party  making  the  entry. 

The  evidence  was  accordingly  received. 

Verdict  for  the  plaintiff. 


(a)  Reported  in  5  B.  &  C.  508. 

{hi)  It  does  not  appear  that  the  point  in  question  was  de- 
cided or  admitted  in  that  case ;  and,  in  the  case  of  Wihtn  v.  Lavi 
(3  Stark.  N.P.C.  63.),  BayleyZ.  ruled  that  an  entry  in  a  parish 
register  of  the  christening  of  a  child^  as  to  the  time  of  its 
birth,  is  not  evidence  of  the  age ;  and  the  court  afterwards 
confirmed  that  ruling. 
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Ba&nes. 
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mide  Seijt,  Follett,  Bond,  and  Bere  for  the 
plaintifTs. 

Sir  Janies  Scarlett,    Bompas  Seijt,    Colerk^e 
Seijt.,  Erie,  and  Barstow  for  the  defendant 


EXETER. 
Coram  Ld.  Denman  C.  J. 


EXETBB, 

July  51, 

An  attorney 
and  steward  of 
a  lord  of  a 
borough  is 
bound  to 

• 

produce 
under  a  stdh 
poena  duces 
tecum  public 
documents  re- 
lating to  the 
borough ;  but 
he  is  not 
bound  to 
produce  docu- 
ments relating 
to  the  lord's 
interest  in  the 
borough. 


REX  V.  WOODLEY. 

Information  in  the  nature  of  quo  warranto,  catling 
on  the  defendant  to  shew  cause  why  he  holds  the 
office  of  baihff  of  the  borough  of  AshburtoUn 

The  attorney  in  the  cause  for  the  defendant, 
who  was  also  steward  of  the  borough,  and  attorney 
for  Lord  Clinton,  lord  of  the  borough,  was  called 
by  the  relator  on  his  subpctna  duces  tecum  to 
produce  certain  old  precepts,  books  of  presentment, 
and  a  case  on  which  the  opinion  of  Mr.  Pratt,  af- 
terwards Lord  Camden,  had  been  taken  by  a  former 
steward  of  the  borough,  relating  to  the  office  of 
steward,  and  which  had  been  handed  over  to  the 
attorney  by  the  last  steward.  The  case  called  for 
was  stated  in  the  opening  for  the  relator,  to  be 
offered  as  evidence  of  the  then  reputation  of  the 
borough. 

The  attorney,  who  was  not  sworn,  objected  to 
produce  the  documents,  on  the  ground  that  he  held 
them  as  attorney  for  Lord  Clinton,  and  that  it  would 
prejudice  his  interest  to  produce  them. 
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Upon  Wilde^s  proposing  to  argue  the  objection,  ^  1884.. 
^rd  Demman  C.  J.  expressed  a  doubt,  whether 
ounsel  could  be  heard  upon  it;  when  /Fi/cfe  stated, 
liat  a  similar  objection  had  been  taken  and  argued 
y  counsel  in  a  case  before  Holroyd  J. ;  and  his 
A)rdship,  therefore,  allowed  the  argument  to 
Toceed. 

Wilde.  These  documents  are  not  such  as  an 
ttorney  is  bound  to  produce.  Lord  C6Won  is  lord 
f  the  borough,  and  his  interests  may  be  materially 
ffected  by  the  production  of  the  documents  ;  his 
ranchise  may  be  diminished,  and  the  value  of  his 
roperty  and  interest  in  the  borough  affected.  Be- 
ides,  the  subpcena  has  not  been  served  on  the  pro- 
er  person ;  Lord  Clinton  is  the  real  possessor,  and 
e  ought  to  be  subpamaed. 

Erie  and  Crowder  contrd.  The  only  exception 
3  the  liability  of  an  attorney  to  produce,  is  that  of 
tie  deeds.  These  are  not  documents  affecting  the 
lient's  title.  Doe  dem.  Courtail  v.  Thomas^  9  B. 
:  C.  288.  The  attorney  is  clearly  the  proper 
erson  on  whom  to  serve  the  subpcena. 

Lord  Denman  C.  J.  It  is  quite  clear,  that  there 
re  two  distinct  characters  in  which  Mr.  Smith 
lay  hold  the  documents  in  question;  his  public 
haracter  as  steward,  and  his  private  as  attorney 
f  Lord  Clinton  ;  and  there  is  a  difference  in  the 
ocuments  as  respects  these  different  characters.  I 
m  clearly  of  opinion,  that  he  is  bound  to  produce 
16  documents  which  he  holds  as  steward  of  the 
orough  ;  and  that  the  precepts,  presentments,  and 

VOL.  II.  D    D 


392 


CASES  AT  NISI  PRIUS. 


1834. 


Rex 

V. 
WOODLET. 


books,  are  so  held,  and  must  be  produced.  With 
regard  to  the  case  and  opinion,  I  think  he  holds 
them  in  his  confidential  capacity  of  attorney  to 
Lord  Clinton^  and  is  not  bound  to  produce  them. 
I  think  the  former  steward  held  them  as  such,  and 
ought  not  to  have  communicated  their  contents  to 
any  stranger ;  and  they  were  handed  over  under 
the  same  terms. 

The   precepts  were  then  produced;    and  were 
proved  by  the  former  steward,  (a) 

Verdict  for  the  relator. 


Erie  and  Crowder  for  the  relator. 

Wilde  Serjt.,  Follett^  and  Newman^  for  the  de- 
fendant. 


(a)  Vide  Mynn  v.  Joliffe^  suprk,  p.  326. 


EXETER. 
Coram  Ld.  Denman  C.  J. 


Jvly  31. 


TOTHILL  V.  HOOPER. 


In  an  action 
against  an 
overseer  de- 
fendinjg  on 
behalfof  the 
parish,  an  in- 
habitant is  not 
rendered  com- 
petent for  the 
overseer  by 
the  Stat. 
54  G.  J.  c.  170. 


Assumpsit  by  an  apothecary  against  an  assistant 
overseer  of  a  parish,  who  had  directed  hira  to 
attend  a  pauper  lying  sick  under  a  suspended 
order  of  removal.  The  defendant  resisted  the  ac- 
tion by  an  order  of  vestry,  on  the  ground  of  the 
unreasonableness  of  the  charges,  and  offered  the 
testimony  of  a  rated  parishioner,  who  had  signed 
the  order  of  vestry.     It  was  objected,  on  the  pait 
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of  the  plaintiflT,  that  the  witness  was  inadmissible, 
and  that  this  was  not  a  case  in  which  the  stat 
54  6r.  3.  c.  170.  s»  9.  had  removed  his  incompetency. 

Lord  Denman  C.  J.  held  that  the  statute  was 
inapplicable,  and  rejected  the  witness,  (a) 

Coleridge  Serjt  and  Kekewich  for  the  plaintifE 
Crowder  and  Elliot  for  the  defendant. 
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TOTUiLL 
HoOP£R. 


(a)  Vide   Rex  v.  Inhabitants  of  Bishop  Auckland^  8uprk» 
p.  286. 


BODMIN. 
Coram  Pattkson  J. 


REX  V.  The  Inhabitants  of  LANDULPH. 

Indictment  for  the  non-repair  of  a  road. 

The  road  in  question  led  across  a  small  inlet 
or  estuary  of  the  Tamar  river,  not  far  from  its 
mouth.  It  was  not  passable  at  high  water,  and  was 
usually  a  soft  sludge  at  ebb. 

The  defence  was,  that  the  road  was  not  a  public 
highway  at  all ;  and  if  any,  was  one  in  its  nature 
not  capable  of  repair.  It  was  also  contended  that 
this  road  was  not  in  the  parish  of  Landulph. 

Patteson  J.  held,  in  reference  to  the  question 
of  boundary,  that  where  two  parishes  are  sepa- 
rated by  a  river,  and  there  is  no  positive  evidence 
ot^  the  boundary  line  between  them,   it  is  to  be 

D  D  ^ 


Bodmin. 


Where  two 
parishes  are 
separated  by  a 
riyer,  the  me^ 
diumJUum  is 
the  presump- 
tive boundary 
between  them. 

Where  a  pub- 
lic way  crosses 
the  bed  of 
a  riyer,  which 
washes  oyer  it 
at  every  high 
tide,and  leaves 
a  deposit  of 
mud,  Memble^ 
the  parish  is 
not  bound  to 
make  it  good. 
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presumed  to  coincide  with  the  middle  line  of  the 
channel. 

Mr.  J.  PattesoTij  in  summing  up,  directed  the 
jury,  that  if  they  thought  it  proved  by  the  evidence 
that  the  want  of  repair  arose  from  the  nature  of 
the  spot  over  which  the  alleged  road  passed,  and 
was  occasioned  by  the  river  flowing  over  it  at  every 
tide,  washing  away  the  materials  placed  there  to 
form  the  road,  and  leaving  in  their  place  a  deposit 
of  mud,  it  would  be  absurd  to  require  the  parish 
to  do  repairs  which  from  the  nature  of  things 
must  always  be  ineffectual.  The  jury  would  there- 
fore in  that  case  find  a  verdict  for  the  defendants. 

Verdict  guilty,  (a) 

Follett  and  Escott  for  the  prosecution. 
Crowder  and  Fraed  for  the  defendants. 


(a)  It  should  seem  that  a  pubh'c  right  of  way  may  be  estab- 
lished, subject  to  certain  restrictions  and  impediments,  which 
preclude  the  possibility  of  any  effectual  or  durable  repairs. 
Thus,  though  a  parish  is,  in  ordinary  circumstances,  liable  to 
indictment  for  suffering  a  highway  to  remain  under  water,  yet 
it  is  plain  that  where  such  a  way  crosses  a  ford,  it  must  be  en- 
joyed subject  to  a  state  of  things  which  may  sometimes  render 
it  impassable,  andatall  times  inconvenient  and  unsafe.  In  neither 
this,  nor  any  other  case,  is  a  parish  bound  to  provide  the  best 
possible  road,  but  only  such  a  road  as  the  public  have  hereto- 
fore accepted  and  enjoyed.     Thus,  in  Rex  v.  The  InhabUoMU 
of  Cluxjoorth^  I  Salk.  358.,  it  was  ruled  that  *'  the  defendanti 
were  not  bound  to  put  a  footway  in  better  condition  than  bai 
been  time  out  of  mind,  but  as  it  has  been  usually  at  the  best." 
In  Rex  V.  The  Inhabitants  of  Stretford,  2  Ld.  Raym.  1 169.,  an 
indictment,  alleging  a  highway  to  be  **  vald^  lutosa^  et  tarn 
angtuta  Ud  quod  the  Queen's  people  could  not  pass  without 
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langer  of  their  lives,"  was  holden  to  be  bad  for  not  alleging         1834. 
hat  it  was  out  of  repair.    In  Rex  v.  The  Inhabitants  of  the      ^■*'^^*— ^ 
^^^nty  of  Devon,   4  Barn,  and  Cress.  670.,  the  indictment  ^^^ 

ivcrred  that  a  public  bridge  was  so   narrow  that  the  King's    ThelNHABi- 
ubjects  could  not  pass  without  danger ;  but  per  Bayley  J.,       tants  of 
'  the  public  thought  6t  to  take  to  it  in  the  state  in  which  it  was     Landulph. 
iriginally  given   to  them;  and  having  so   taken  to  it  in  that 
tate,  the  law  does  not  throw  any  obligation  on  the  inhabitants 
»f  the  county  to  alter  it." 

In  general,  however,  circumstances  like  the  above,  tending 
o  abridge  or  defeat  the  beneficial  enjoyment  of  a  right  of  way, 
ire  given  in  evidence  not  to  qualify,  but  to  disprove  it  alto- 
gether. 


REX  V.  CHAPPEL.  Whx«, 

Augutsi  11. 
[nDICTMENT  for  larceny.  An  examina- 

Gunning  for  the  prosecution  proposed  to  put  in  aJJ^nw  tie"" 
Bvidence  the  prisoner's  examination  before  the  before  a  ma- 
magistrate,  and  to  prove  it  by  a  by-stander.  ^th^Jhe^pri! 
The   examination    had  the  prisoner's  mark  to  it  sone^sname 

*  may  be  given 

only.  in  evidence  on 

the  prisoner's 
hana  writing 

Lord  Denman  C.  J.  refused  to  receive  this  evi-  being  proved 
dence  unless  it  were  proved   by  the   magistrate  present  at  the 
or  his  clerk ;  he  observed  that  the  necessity  of  ^^hwUon 
proving  the  deposition  in  this  manner  had  been  When  the 
doubted,  but  the  distinction  appeared  to  liim  to  be,  SiTrelTpurhis 
that  where  the  examination  of  a  prisoner  before  a  mark,  it  must 

•  .      ,     •    .    1  1  •  'A*  i"  •         J      '^i     be  proved  that 

magistrate  is  taken  down  m  writing  and  signed  with  the  examina- 
the  prisoner*s  name,  it  need  not  be  proved  by  the  '^^'"i^J^^'^" 
magistrate  or  his  clerk :  but  if  not  signed  by  him,  over  to  him. 
or  if  his  mark  only  be  attached  to  it,  it  is  neces- 
sary to  be  proved  by  tlie  magistrate  or  the  clerk. 
For  if  the  prisoner  signs  his  name,  this  implies  that     . 

D  u  3 
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1834.       he  can  read,  and  that  he  has  read  the  examination 
j^^^        and  adopted  it.     But  if  he  has  not  signed  it,  or 
V.  lias  only  put  his  mark,  there  are  no  grounds  to 

infer  that  he  can  read,  or  that  he  knows  the  cop- 
tents,  and  no  person  can  swear  that  the  examin- 
ation has  been  correctly  read  over  to  him  except 
the  person  who  read  it. 

The  prisoner  was  convicted,  (a) 

Gunning  for  the  prosecution. 

(a)  In  a  case  which  occurred  at  an  earlier  period  of  this 
circuit,  Mr.  J.  Pattesony  afler  much  hesitation,  yielded  to  the 
objection,  that  a  prisoner's  examination  could  not  be  admitted 
in  evidence  against  him,  unless  the  magistrate  or  his  clerk  were 
called  to  prove  that  the  examination  was  properly  taken ;  that 
was  the  case  of  The  King  against  Richards  and  Another^  wb« 
were  tried  before  his  lordship  for  larceny  at  Salisbury.  At  the 
close  of  the  case  for  the  prosecution,  the  examination  of  one 
of  the  prisoners  was  offered  in  evidence  against  him ;  and  a 
person  who  was  present,  and  saw  the  prisoner  and  the  magis- 
trate sign  the  examination,  and  heard  the  prisoner  cautioned, 
was  called  to  prove  these  facts.  Bingham^  for  the  prisoner, 
objected  that  this  writing  was  inadmissible,  unless  either  the 
magistrate  or  his  clerk  proved  that  the  examination  was  properly 
taken  :  and  he  cited  2  Hale's  P.  C.  ch.  xxxviii.  Patteson  J.» 
after  saying  that  his  own  opinion  was  strongly  opposed  to  such 
a  doctrine,  yielded  nevertheless  to  the  authority  of  Lord  H(det 
in  the  passage  cited.  He  therefore  refused  to  admit  the  examin- 
ation of  the  prisoner,  —  but  added,  that,  had  it  appeared  that 
the  question  had  mainly  turned  upon  the  admission  or  rejection 
of  the  examination,  he  would  have  received  the  evidence,  and 
have  reserved  the  point ;  and  that  he  by  no  means  wished  his 
present  decision  to  be  cited  as  a  precedent.  The  prisoners 
were  convicted. 

The  subject  came  before  the  same  learned  Judge  on  the 
trial  of  Isabella  HopCf  for  feloniously  administering  poison,  at 
the  Central  Criminal  Court  held  in  Feb.  1835.  In  that  case  the 
prisoner  was  a  markswoman ;  neither  the  magistrate  nor  his  clerk 
was  called  upon  the  trial ;  but  a  constable  was  called,  who  said 
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he  was  present  at  the  time  of  the  examination  of  the  prisoner,  1834. 
that  he  heard  it  read  over  to  her  by  the  magistrate's  clerk, 
that  he  saw  the  magistrate  sign  it,  and  saw  the  prisoner  put 
her  mark  to  it,  and  that  he  (the  witness)  then  subscribed  it 
as  attesting  witness :  he  did  not  however  see  the  contents 
of  the  paper  which  the  clerk  read  over.  Doane  for  the  pri- 
soner, objected  that  either  the  magistrate  or  his  clerk  should 
be  called :  he  referred  to  Lord  Hale^s  P.  C.  vol.  ii.  ch.  vii. 
and  xxxviii. ;  and  insisted  that  there  was  good  reason  for  hold- 
ing that  either  the  magistrate  or  his  clerk  should  be  called, 
in  order  that  the  prisoner  might  have  an  opportunity  of  cross- 
examining  him,  as  to  whether  the  examination  had  been  cor« 
rectly  taken  down.  Here,  the  constable  did  not  see  what  it 
was  that  the  clerk  wrote  down,  nor  what  it  was  that  he  read 
aloud  to  the  prisoner ;  he  could  merely  say  that  he  saw  the 
clerk  write  something, /which  might,  or  might  not,  correspond 
with  what  he  read  aloud.  Vaughan  J.  and  Patteson  J.  were 
however  of  opinion  that  the  examination  was  sufficiently  proved, 
and  might  be  read  against  the  prisoner;  and  Patteson  J.  said, 
he  was  by  no  means  satisfied  that  it  was  in  any  case  necessary 
to  call  either  the  magistrate,  or  his  clerk.  Some  of  the  books 
did  indeed  so  lay  down  the  rule  ;  and  he  had  reluctantly  yielded 
to  their  authority  on  a  recent  trial  before  him  on  the  Western 
Circuit  (a),  not,  however,  without  expressing  great  doubt  as  to  the 
propriety  of  such  a  rule.  The  present  case  was,  however,  quite 
distinguishable  from  that :  here,  there  was  an  attesting  witness, 
who  hai^been  called  to  prove  the  fact  which  he  attested.  He 
was  clearly  of  opinion  that  the  examination,  so  authenticated, 
was  admissible  in  evidence  against  the  prisoner.  The  examin- 
ation was  accordingly  read,  and  the  prisoner  was  convicted. 

The  words  of  Lord  Hale  certainly  seem  to  warrant  the 
inference  which  has  been  drawn  from  them  in  the  modern 
treatises,  as  to  the  necessity  of  calling  the  magistrate,  or  his 
clerk.  In  the  second  volume  of  his  Pleas  of  the  Crown, 
ch.  xxxviii.,  af^er  saying  that  the  examination  may  be  read  in 
evidence  against  the  prisoner,  he  adds,  **  but  then,  oath  must 
be  made  by  the  justice  or  coroner  that  took  them,  or  the  clerk 
that  wrote  them,  that  they  are  the  true  substance  of  what  the 
prisoner  confessed  upon  his  examination;*'  and  he  lays  down 
the  same  doctrme  in  ch.  vii.  p.  52. ;  but  it  seems  difficult  to  as- 


(a)  See  Rex  v.  Richards,  referred  to  in  an  earlier  part  of  this 
note. 
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Rex 

V. 

Cbapfel. 


sign  any  Batisfactory  ground  for  the  rule,  and  the  practice  of 
the  learned  judges  has  hitherto  been  by  no  means  uDiforoily  in 
accordance  with  it.  Upon  the  whole,  it  would  aeem,  thit 
where  the  prisoner  has  signed  the  examination,  the  signature 
may  be  proved  by  any  one  present  at  the  time  of  the  examin- 
ation, —  but  where  the  prisoner  has  merely  affixed  his  mark, 
it  must  be  proved  further,  that  the  examination  was  duly  read 
over  to  him.  In  neither  case,  however,  does  it  seem,  on  principle, 
requisite  to  prove  the  fact  by  the  evidence  of  the  magistrate, 
or  his  clerk :  it  would  appear  to  be  sufficient  if  the  witoeM 
called  for  the  purpose  was  present  during  the  examination,  so 
as  to  be  able  to  prove  that  it  was  correctly  taken,  and  that  no 
undue  influence  was  used  over  the  prisoner's  mind  at  the  time 
of  the  examination. 


WELLS. 
Coram  Patteson  J. 


Wells, 
August  11. 

Where,  in  case 
for  a  malicious 
arrest,  the  de- 
claration al- 
leges certain 
facts"  where- 
upon and 
whereby  the 
suit  was 
ended  and 
determined," 
the  plaintifT 
cannot  shew 
any  other  de- 
termination of 
the  suit  than 
the  mode 
stated.    The 
acceptance  of 
the  debt  and 
costs  in  satis- 
faction of  the 
action,  under 
a  judge's 
order  or  a  rule 
of  reference,  is 
a  iufficient  de- 
termination of 
a  suit. 


COMBE  V.  CAPRON. 

Case  for  a  malicious  arrest. 

The  declaration,  after  stating  the  action  and 
arrest,  alleged,  that  thereupon  proceedings  were 
had,  and  it  was  referred  to  the  prothonotaries  to 
ascertain  the  debt  due  to  the  plaintiff  in  that  ac- 
tion, and  the  costs  to  be  in  the  discretion  of  the 
prothonotary.  That  the  prothonotary  found  the 
debt  to  be  8/.  19^.  9rf.,  and  ordered  the  plaintiff  to 
pay  the  costs,  "  whereupon  and  whereby  the  said 
suit  was  ended  and  determined."  Plea,  that  the 
defendant  did  not  maliciously  arrest,  &c.  and  that 
the  suit  was  not  ended  in  manner  and  form  as  the 
plaintiff  alleged. 

fVilde  Serjt.,  for  the  plaintiff,  proposed  to  shew, 
that  a  rule  had  been  obtained  by  the  bail  in  the  suit, 
to  refer  the  actions  against  them  and  the  original 
action   to   the   prothonotary,  and  that  he  should 
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scertain  the  sum  due,  and  that  the  costs  should       1834. 

>e  in    his   discretion ;    that  the  parties   attended 

he  prothonotary  by  their  counsel,  who  found  the 

lebt  as  stated  in  the  declaration,  and  that  there- 

ipon  the  plaintiff  in  the  original  action  accepted 

he  debt  and  costs  in  that  action  in  satisfaction  of 

he  suit,  but  nothing  further  was  done. 

Follett  and  Ball  objected  to  the  reception  of  the 
ividence.  It  is  necessary  to  prove  that  the  suit 
^as  determined,  if  at  all,  in  the  manner  alleged* 
t  is  not  alleged  in  the  declaration  that  the  plain- 
iff  accepted  the  debt  and  costs  in  satisfaction  of 
he  suit,  and  even  if  it  were,  that  would  not  be  a 
ufficient  determination.  The  declaration  is  bad 
n  itself,  and  no  evidence  is  admissible  to  shew 
iny  other  facts  which  might  make  a  legal  deter- 
nination.  No  order  of  the  court  to  determine 
he  suit  is  shewn.     Webb  v.  Hill,  1  M.  &  M.  9,53. 

Wilde  Serjt  contended  that  the  fact  of  the 
larties  in  the  suit  attending  with  their  counsel 
he  prothonotary,  and  his  ascertaining  the  debt 
tnd  costs,  and  the  acceptance  thereof  by  the  plain- 
iff,  was  a  sufficient  determination  of  the  suit. 

Patteson  J.  I  am  decidedly  of  opinion  that  a 
nere  acceptance  of  the  debt  and  costs,  without 
he  intervention  of  the  court,  is  not  what  can 
jroperly  be  called  a  determination  of  the  suit. 
The  facts  proposed  to  be  proved  in  this  case  would, 
ndeed,  establish  a  sufficient  determination  of  the 
juit  But  then  the  question  is,  whether  evidence 
3f  these  facts  is  admissible ;  and  I  think  it  is  not. 
[t  is  necessary  to  prove  the  allegation  as  laid  in 
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the  declaration,  and  unquestionably  the  mode 
stated  in  the  declaration  is  not  the  o^e  proposed 
to  be  proved ;  it  is  contended  that,  under  the 
allegation  of  "  whereupon  and  whereby/'  the 
plaintiff  is  let  in  to  prove  any  mode  of  determina* 
tion  subsequent  in  point  of  time  to  the  facts  stated ; 
but  I  think  the  meaning  of  these  words  is,  that  the 
suit  was  terminated  by  the  facts  stated,  and  in  con- 
sequence  of  them.  I  know  of  no  instance  where 
these  words  have  not  been  confined  to  a  reference 
to  the  previous  facts  alleged. 

»  Nonsuit 

Wilde  Serjt.  and  Stone  for  the  plaintiff. 
Follett  and  Ball  for  the  defendant. 


HOWELL  V.  WHITE. 


Where  the 
plaintiff  in 
trover  claims 
under  a  sale, 
the  defendant, 
under  a  plea 
that  the  goods 
are  not  the 
plaintifTs  pro- 
perty, cannot 
shew  the  sale 
to  have  been 
fraudulent. 
The  fraud 
must  be 
pleaded. 


rn 


1  RovEii  for  a  waggon,  three  horses,  and  a  quantity 
of  harness. 

Plea^  that  "  the  plaintiff  was  not  possessed,  as 
of  hi^  own  property,  of  the  said  goods  and  chattels 
in  manner  and  form,**  &c.  and  issue  thereon. 

For  the  plaintiff,  it  was  proved,  that  Richard 
Dunkerton^  who  was  tenant  of  a  farm  to  a  Mr. 
John  Whitehead^  sold  the  property  at  Bath  to  the 
plaintiff,  an  auctioneer,  and  that  afterwards  the 
landlord  under  whom  the  defendant  claimed, 
followed  the  goods  and  seized  them. 

Folletty  for  the  defendant,  proposed  to  shew,  — 
I.  That  the  goods  were  not  {bonajide)  sold  to  the 
plaintiff,  but  that  the  pretended  sale  was  a  mere  con- 
trivance to  protect  the  property  ;  and,  2.  That  the 


White. 
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;oods  had  been  fraudulently  removed  by  Dunk-       18S4. 
^ton  from  his  farm,  in  order  to  prevent  his  land-     '^^g^. 
lord  from  distraining  them  for  arrears  of  rent;       ^^/• 
:hat  the  plaintiff  obtained  them  w^ith  the  know- 
ledge of  the  fraud  ;  that  the  landlord  followed  and 
distrained  them,  within  thirty  days,  under  11  G.  2. 
:•  ISl.  s.  1. ;    and  that  the  defendant  became  the 
purchaser  at  the  sale  under  the  distress. 

Wilde  Serjt,  for  the  plaintiff^  objected  that,  under 
the  issue  raised,  it  was  not  competent  since  the  new 
rules  for  the  defendant  to  do  more  than  shew  that 
no  sale  in  fact  took  place ;  and  that  although 
Dunkerton  might  have  fraudulently  removed  the 
eroods  within  the  meaning  of  the  statute,  still  if 
the  plaintiff*  actually  bought  the  goods,  though 
with  knowledge  of  the  fraudulent  removal,  the 
plaintiff*  was  entitled  to  recover. 

Patteson  J.  was  of  that  opinion,  and  observed 
that,  in  order  to  let  in  the  second  head  of  proof, 
the  facts  of  the  fraudulent  removal  and  the  distress 
should  have  been  specially  pleaded,  in  the  same 
manner  as  if  the  action  had  been  trespass,  (a) 

(a)  See  the  general  rules  of  Hilary  l^erm,  4  W.  4.  as  to 
''  pleadings  in  particular  actions."  The  fourtb  rule  (which  is 
the  one  applicable  to  actions  of  trover)  does  not  contain  any 
express  direction  that  where  fraud  is  relied  upon,  it  shall  be 
specially  pleaded,  but  it  directs  (No.  2.)  that  **  all  matters  in 
confession  and  avoidance  shall  be  pleaded  specially,  as  in  ac- 
tions of  assumpsit  */'  and  the  Rule  I.  No.  3.  directs,  that  in  that 
form  of  action,  **  all  matters  in  confession  and  avoidance,  includ- 
ing not  only  those  by  way  of  discharge,  but  those  which  shew 
the  transaction  to  be  either  void  or  voidable  in  point  of  law,  on 
Ike  ground  of  fraud  or  otherwise,  shall  be  specially  pleaded.'* 
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Howell 

V, 

White. 


The  learned  Judge,  afterwards,  in  summing  up 
the  case,  left  it  to  the  Jury  to  say,  whether  the 
plaintiff  did,  in  fact,  buy  the  goods,  observing  that, 
if  he  did,  although  he  might  have  known  of  the 
fraudulent  removal,  he  was  upon  the  present 
pleadings  entitled  to  a  verdict. 

Verdict  for  the  defendant 

Wilde  Seijt.  and  Stone  for  the  plaintiff. 
Follett  and  Butt  for  the  defendant 


BRISTOL. 
Coram  Ld.  Dbnman  C.J. 


Bristol.      REX  on  the  Prosecution  of  HENRY  BARDINE 

V.  RICHARDSON  and  Others. 


An  indictment 
for  a  conspi- 
racy to  cheat 
and  defraud  a 
party  of  the 
fruits  and  ad- 
vantages of  a 
verdict  ob- 
tained, is  too 
general,  aiid 
bad  in  point 
of  law. 


This  was  an  indictment  for  a  conspiracy,  which 
alleged  that  an  issue  joined  in  an  action  of  tres- 
pass between  Henry  Bardine^  plaintiff,  and  George 
CoXj  defendant,  came,  on  to  be  tried  at  the  assizes 
for  the  county  oi  Somerset y  on  the  13th  of  August, 
1832,  and  that  the  plaintiff  recovered  a  verdict  for 
17/. ;  whereupon  the  Judge  certified,  according  to 
the  statute,  that  in  his  opinion  the  execution  ought 
to  issue  forthwith  ;  that  the  defendants,  contriving 
and  intending,  &c.  "  did  conspire,  confederate,  and 
agree  together,  falsely  and  fraudulently  to  cheat 
and  defraud  the  said  Henry  Bardine  of  the  fruits 
and  advantages  of  the  said  verdict  and  certificate, 
in  contempt,  &c." 

There  was  a  count  stating  fully  certain  overt 
acts,  and  at  the  close  of  the  case  for  the  prosecu- 
tion, which  failed  in  proving  the  overt  acts  alleged. 
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fVilde  Seijt.,  for  the  defendants,  objected  that        ^834.. 
he  count  above  set  out  could  not  be  sustained,  in-        ^^y^ 
ismuch  as  it  was  too  ffeneral,  and  stated  no  spe-    _      **• 

^  *^        Richardson 

lific  act  by  which  the  court  could  judge  whether   andOTH£B% 
he  conduct  of  the  defendants  was  unlawful  or  not, 
>r  amounted  to  the  legal  offence  of  conspiracy. 

For  the  prosecution  it  was  contended,  that  a 
iistinct  fraud  was  alleged,  and  that  any  acts  by 
vhich  the  defendants  in  concert  attempted  to 
irevent  I  he  plaintiff*  from  getting  his  costs  and 
lamages,  might  be  given  in  evidence  under  the 
iverments.  If  the  jury  thought  the  acts  proved  to 
)e  fraudulent,  the  indictment  was  sustained ;  and 
;he  case  of  Rea^  v.  Gill,  2  B.  &  Aid.  204.  was  cited. 

Lord  Denman  C.  J.  As  this  case  has  been  fully 
irgued,  and  it  seems  to  be  the  wish  of  both  parties 
Jiat  I  should  decide  on  the  validity  of  this  indict- 
nent  here,  I  will  give  my  opinion  on  it  now,  and  that 
:)pinion  is,  that  the  indictment  is  bad  in  point  of  law. 
The  allegation  is  too  general,  and  does  not  convey 
my  specific  idea  which  the  mind  can  lay  hold  of 
to  judge  whether  any  unlawful  act  has  been  done 
or  attempted.  The  terms  used  do  not  import  in 
what  manner  the  prosecutor  was  to  be  deprived  of 
the  fruits  and  advantages  of  his  verdict,  and  it  is 
not  even  alleged  that  the  verdict  would  lead  to 
any  fruits  and  advantages.  It  is  essential  that  the 
parties  should  conspire  to  do  something  which  the 
law  may  contemplate  as  an  illegal  act.  Supposing 
particular  property  were  removed  from  the  premises 
of  the  defendant  which  might  lawfully  be  removed, 
this  could  not  subject  the  parties  removing  such 
property  to  an  indictment  for  conspiracy,  though 
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1834.       the  consequence  of  such  an  act  may  have  rendered 

Rex        ^^^  verdict  abortive.    The  most  general  form  I  find 

„     ^'  recognised  is  that  in  the  case  cited  ;  namely,  ••  to 

and  Others,  cheat  and  defraud  a  party  of  his  goods  and  moneys." 

But  there  an  offence  at  common  law  is  clearly  and 
distinctly  stated,  not  in  figurative  and  doubtful 
terms,  but  in  words  to  which  the  law  assigns  a 
specific  meaning.  Here  no  such  certain  and  specific 
allegation  is  to  be  found,  and  I  therefore  think 
this  indictment  ought  to  be  quashed. 

Bompas  Serjt.,  JGrfe,  and  Smith  for  the  prose- 
cution. 

Wilde  Seijt,  FoUett^  and  Butt  for  the  defendants. 


YORK. 
Coram  Ld.  Lyndhurst,  C.  B. 


York.  winter  V.  WROOT. 

In  an  action     This  was  an  actiou  for  crim.  con. 

for  crim.  con. 

evidence  may  -r^    .,     »     /.        i         i    n      i  •  •        • 

be  giyen,in  Polloch\  for  the  defendant,  m  cross-exammation 

dat^^^thL  asked  one  of  the  witnesses  for  the  plaintiff,  who 
the  wife,  be-     was  Called  to  prove  the  terms  on  which  the  parties 

fore  the  cri- 

minai  inter-  livcd  together,  if,  before  the  alleged  criminal  inter- 
p?acThad^  couFsc,  he  had  ever  heard  the  plaintiff's  wife  com- 
compiainedof  plain  of  her  husband's  treatment  of  her. 

her  husband's 

her.  Alexander   for  the  plaintiff  objected,  that  the 

wife's  complaints,  not  in  her  husband*s  presence, 
could  not  be  evidence  against  the  husband. 

Lord  Lyndhurst.     I  think  the  complaints  of 
the  wife  are  evidence  as  shewing  the  terms  upon 
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Wkoot. 
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ich  the  parties  lived  together.     That  is  made       i®34. 
of  a  number  of  acts  of  the   two   parties,  of     winter 
ich  such  complaints  form  part.    I  think,  there- 
e,  the  witness  may  be  asked  generally,  whether 
wife  made  complaints  of  the  manner  in  which 
'  husband  treated  her.  (a) 

The  question  was  accordingly  put,  and  answered 
the  affirmative.  The  counsel  for  the  defendant 
.  not  attempt  to  obtain  the  particulars  of  the 

atment  which  gave  rise  to  the  complaint  of  the 
e. 

A  verdict  was  afterwards  taken  for  the 
plaintiff  by  consent,  with  40^.  damages. 

Alejcander  and  S.  Temple  for  the  plaintiff. 
F.  Pollock  and  Cresswell  for  the  defendant. 

(fl)  See  Trelatoney  v.  Coleman^  2  Stark.  N.  P.  C.  191. 


REX  V.  JOSEPH  WEBB.  j!!j"^. 

HIS  was  an  indictment  for  manslaughter.     The  where  a  per- 
$t  count  of  the   indictment  alleged,    that  the  f^^^^t^Jj. 
Lsoner  feloniously  assaulted  one  Richard  Richard-  medicine  ad- 
1,  and  feloniously  and  wilfully  administered  to  dangerous* 
n,  and  persuaded  and  procured  him  to  take  and  femedy  toonc 

1,  ,  .  .  labouring 

allow,  divers  large  and  excessive  quantities  of  under  disease, 
rtain  noxious,  destructive,  and  deleterious  sub-  JJ^^  assist- 

«  being  at  the  time  procurable,  and  that  dangerous  remedy  causes  death,  —  the  per- 
so  administering  it  is  guilty  of  manslaughter. 

n  an  indictment  for  manslaughter  it  is  not  necessary  to  allege  the  causes,  merely 
ural,  which  conduced  to  the  death  of  the  i)arty ;  it  is  sufficient  to  allege  truly  the 
with  which  the  prisoner  is  charged,  if  that  act  accelerated  the  death. 


V. 

Webb. 
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1884.  stances;  to  wit,  20  ounces  weight  of  gamboge,  and 
Rex  20  ounces  weight  of  aloes,  and  divers,  to  wit,  20 
ounces  weight  of  certain  other  noxious,  destructive, 
and  deleterious  substances  to  the  said  jurors  un- 
known, as  and  for  wholesome  and  proper  medicine 
for  the  cure  of  him  the  said  JR.  R.  for  a  certain 
disease,  to  wit,  the  smallpox,  under  which  he  the 
said  R.  R.  during  all  the  time  aforesaid  did  labour; 
and  that  the  said  R.  22.,  not  knowing  the  said  sub- 
stances so  administered  in  such  quantities  as  afore- 
said to  be  noxious  or  injurious,  but  supposing  the 
same  to  be  wholesome  and  proper  medicines  ad- 
ministered in  proper  quantities,  did  upon  the  ad- 
vice and  by  the  procurement  of  the  prisoner  take 
and  swallow,  &c.  said  noxious,  &c.  substances  in 
the  large  and  excessive  quantities  aforesaid,  by 
means  whereof,  that  is  to  say,  by  the  so  taking,  &c. 
of  the  said  noxious,  &c.  substances  in  the  exces- 
sive quantities  aforesaid,  and  by  the  operation 
thereof^  the  said  R.  R.  became  and  was  mortally 
sick,  and  on  the  27th  oi^  June  of  the  said  noxious 
&c.  substances  so  taken,  &c.  and  of  the  operation 
thereof^  and  of  the  mortal  sickness  occasioned 
thereby,  died,  and  so  the  jurors,  &c. 

There  were  three  other  counts,  substantially  the 
same  as  the  first ;  and  differing  principally  in  the 
description  of  the  drugs  administered.  The  fifth 
count  charged,  that  the  deceased  was  labouring 
under  the  smallpox,  and  that  the  prisoner,  being  a 
person  who  had  no  knowledge  or  skill  in  medicine, 
or  in  the  curing  of  the  said  disorder,  and  who  had 
no  licence  or  authority  whatever  to  prescribe  for, 
or  administer  medicine  to  any  person  afflicted  with 
any  sickness^  &c.  wilfully  and  feloniously  did  take 
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upon  himself  the  supplying  the  deceased  with  1^34. 
irholesome  and  proper  medicines  for  the  cure  of 
the  said  disorder,  and  the  treatment,  &c.  of  the 
deceased,  and  under  the  pretence  of  curing  the 
deceased,  administered  to  him  divers  large  and  ex- 
iressive  quantities  of  noxious,  &c.  substances,  to  wit, 
20  ounces  of  gamboge,  and  20  ounces  of  aloes,  and 
caused  the  same  to  be  taken  and  swallowed  by  the 
deceased,  and  did  feloniously  neglect  to  administer 
to  the  deceased  wholesome  and  proper  medicines, 
and  did  wilfully  and  feloniously  cause  the  deceased 
to  be  kept  in  a  close  and  confined  state  and  situ- 
Eition^  without  sufficient  air ;  and  the  count  then 
averred  the  sickness  and  death  of  the  deceased  by 
3uch  improper  treatment,  and  by  the  swallowing 
the  said  noxious  substances,  &c. 

There  were  other  counts,  not  substantially  dif- 
fering from  the  fifth. 

It  appeared  by  the  evidence  for  the  prosecution 
that  the  deceased,  Richard  Richardson^  at  the  time 
mentioned  in  the  indictment  (June  1834),  was  an 
apprentice  to  a  linen-draper  at  York^  in  whose 
house  he  resided,  and  was  between  twenty  and 
twenty-one  years  of  age.  Webb^  the  prisoner,  kept 
a  public  house  in  York^  and  was  agent  for  the 
sale  of  a  quack  medicine,  called  "  Morison^s  Pills." 
On  the  l6th  of  June ^  the  deceased  was  taken  ill  of 
a  disorder  which  turned  out  to  be  the  smallpox : 
on  the  following  day,  he  expressed  a  wish  that  the 
prisoner  Webb  (who  was  a  relation  of  his  master's) 
should  be  sent  for,  and  Webb  accordingly  attended 
him  daily,  until  the  27th  of  June^  when  the  de- 
ceased died.  As  soon  as  the  prisoner  commenced 
his  attendance,  he  administered  twentv  of  Mori- 

VOL.  II.  E   E 


■Uu 


-i,>  AT  NISI  PRirS.  &:. 

-     i    )iie  dose  to  the  dece^rciL  and  from 
V.     iiitil    death   took  place   he  coDtinued 
-.wiifig  the  same  pills  in  diilerent  quantities, 
v.:idionalIv  with  his  own  hand. 

m 

va;>  proved  that  these  pills  were  composed  of 
V  .icdve  and  dangerous  ingredients  —  and 
uoiigst  others  ot*  gamboge.  The  deceased  be- 
..4iiio  much  reduced,  but  the  prisoner,  notwith- 
^iLiiiding,  continued  dosing  him  with  the  pills  until 
witliiu  a  tew  hours  of  his  deatii.  As  evidence  of 
liio  ignorance  of  the  prisoner,  it  was  proved  that 
ou  the  morning  of  the  dav  when  the  death  oc- 
curred,  and  when  any  moderately-skilful  practi- 
tioner must  have  foreseen  that  event,  the  prisoner 
assured  the  relatives  of  the  deceased  that  he  was 
going  on  favourably.  It  appeared  that  the  pri- 
soner  had  been  verv  kind  and  attentive  to  the 
deceased  during  his  illness,  and  the  deceased  had 
recovered  of  a  danorerous  ilhiess,  some  vears  before, 
under  the  prisoner's  treatment.  It  did  not  appear 
that  the  prisoner  had  made  any  charire,  or  received 
any  payment,  tor  his  attendance  on  the  deceased, 
excepting  that  he  had  charged  and  been  paid  the 
usual  price  tor  the  boxes  of  pills  administered  to 
the  deceased. 

Several  medical  practitioners  were  examined  for 
the  prosecution,  some  of  whom  had  examined  the 
bodv  after  death.  Thev  all  condemned  the  treat- 
ment  pui-sued  by  the  prisoner,  and  gave  it  as  their 
opinion,  that  the  exhibition  of  3/orwo/i's  pills  in 
such  doses  must  have  aggravated  the  disease  under 
which  the  deceased  laboured,  and  have  accelerated 
his  death.  One  of  them  said  the  deceased  had 
died  of  smallpox,  heightened  by  the  treatment  he 
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:  i  rtccived:  whether,  under  a  different  mode  of  1834?. 

rcatment,  the  smallpox  might  still  have  proved  ~j^ 

atal  to  the  deceased,  the  witnesses  could  not  take  „,«'• 
ipon  themselves  to  say. 

The  case  for  the  prosecution  being  closed,  Po//ocAr, 
AtcherUy  Serjt,  and  Alexander  for  the  prisoner, 
mbmitted  that  there  was  no  case  to  go  to  the  jury, 
rhey  insisted  that  where  a  party,  without  any  bad 
ntention,  but  with  a  view  to  give  relief,  admi- 
listers  a  medicine  which  happens  to  prove  fatal, 
the  party  who  may  thus  unintentionally  have 
:^used  death,  cannot  be  guilty  of  2i  felonious  kill- 
ing, even  though  he  acts  without  a  regular  licence 
3r  authority  to  practise  medicine ;  and  they  cited 
I  Hale,  P.  C.  429.  4  Black.  Com.,  c.  14.  p.  197- 
[f,  indeed,  the  party  assumes  a  false  character, 
BUid  pretends  to  be,  when  he  is  not,  a  member  of 
the  medical  profession,  the  case  may  be  different. 
But  unless  there  be  such  false  assumption  of  a  pro- 
fessional character,  ignorance  alone,  however  gross, 
is  not  enough  to  make  a  man  criminally  responsible; 
there  must  at  least  be  negligence.  Thus,  if  a  man 
wilfully  or  even  negligently  drive  over  another  and 
kill  him,  it  is  murder  or  manslaughter  as  the  case 
may  be ;  but  has  such  a  charge  ever  been  brought 
against  any  one  for  the  consequences  of  unskilful 
driving?  Lastly,  even  supposing  that  ignorance 
alone  would  make  a  party  criminally  responsible, 
such  ignorance  must,  at  all  events,  be  of  the 
grossest  kind  :  Rea:  v.  Williamson  (a).  Rex  v.  Si. 
John  Long,  (b) 


(a)  S  Carr.  &  P.  635.  (b)  4  Carr.  &  P.  398.  423. 
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1834..  Lord  Lyndhurst  C.  B.  (without  hearing  StarJde 

l^x         and  Dimdas  on  the  other  side).  I  agree  that  in  these 
„,*'•  cases  there  is  no  difference  between  a  licensed  phy- 

sician  or  surgeon,  and  a  person  acting  as  physician 
or  surgeon  without  a  licence.  In  either  case,  if  a 
party,  having  a  competent  degree  of  skill  and 
knowledge,  makes  an  accidental  mistake  in  his 
treatment  of  a  patient,  through  which  mistake 
death  ensues,  he  is  not  thereby  guilty  of  man- 
slaughter :  but  if,  where  proper  medical  assistance 
can  be  had,  a  person  totally  ignorant  of  the  science 
of  medicine  takes  on  himself  to  administer  a  violent 
and  dangerous  remedy  to  one  labouring  under 
disease,  and  death  ensues  in  consequence  of  that 
dangerous  remedy  having  been  so  administered, 
then  he  is  guilty  of  manslaughter.  If  I  enter- 
tained the  least  doubt  of  this  position,  I  might 
fortify  it  by  referring  to  the  opinion  of  Lord  Ellen- 
borough  in  Rex  v.  Williamson.  I  shall  leave  it  to 
the  jury  to  say,  first,  whether  death  was  occasioned 
or  accelerated  by  the  medicines  administered ;  and, 
if  they  think  it  was,  then  I  shall  tell  them,  se- 
condly, that  the  prisoner  is  guilty  of  manslaughter, 
if  they  think  that,  in  so  administering  the  medi- 
cines, he  acted  either  with  a  criminal  intention  or 
from  very  gross  ignorance. 

Pollock  then  insisted,  that  none  of  the  counts 
of  the  indictment  were  supported  by  the  evidence. 
Giving  the  utmost  effect  to  the  evidence,  it  only 
comes  to  this,  that  the  deceased  died  of  a  natural 
disorder,  viz.,  of  the  smallpox,  accelerated  by  im- 
proper treatment  It  may  be  conceded,  for  the 
sake  of  argument,  that  if  the  indictment  had  so 
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stated  the  case,  it  might  have  been  sufficient ;  but       1834. 
the  indictment  makes  quite  a  different  charge,  viz.,        j^^ 
that  the  party  died  wholly  and  solely  of  a  mortal  »• 

sickness,  caused  by  the  medicine  and  the  improper 
treatment.  The  pleader  has  framed  his  charge  as 
f  the  smallpox  had  had  nothing  to  do  with  the 
jeath  of  the  party ;  although  there  is  not  the 
slightest  pretence  for  saying,  that  the  deceased 
i¥0uld  have  died  had  it  not  been  for  that  disease. 

Starkie  and  DundaSj  contra.  It  is  not  necessary 
n  indictments  to  allege  the  cause,  merely  natural, 
¥hich  may  have  conduced  to  the  death.  It  is 
mough  (and  all  the  precedents  will  be  found  to 
)e  framed  on  that  principle),  if  the  indictment 
ruly  allege  the  act  with  which  the  prisoner  is 
charged.  Indictments  do  not  ever  set  out  the  state 
>f  body  in  which  the  deceased  may  have  been, 
hough  that  state  of  body  may,  in  most  cases, 
nore  or  less  have  assisted  the  fatal  act  of  the 
prisoner.  The  only  qfjestion  is,  whether  Richard- 
(m*s  life  was  terminated  on  the  27th  of  June 
wing  to  the  improper  treatment  of  the  prisoner. 

Lord  Lyndhurst  C.  B.  It  is  true  the  witnesses 
lo  not  say  whether  the  deceased  would,  in  their 
opinion,  have  died  of  the  smallpox  if  the  pills  had 
lot  been  administered.  But  they  all  agree  in  this, 
hat  his  death  was  accelerated  by  the  pills.  ^ 

Now,  their  evidence  being  translated  comes  to 
his,  that  the  party  died  on  the  day  when  he  did 
lie,  viz.,  on  the  27th  of  Jwwe,  by  reason  of  having 
aken  the  pills.  At  present,  therefore,  it  appears 
0  me  that  the  indictment  is  good :  if  in  the  result 
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I  should  entertain  any  doubt,  I  will  reserve  die 
point  for  the  prisoner. 

In  order  to  disprove  the  allegation  in  the  indid- 
ment,  that  the  piUs  were  noxious  and  deleterious 
the  prisoner  cdled  witnesses  to  prove  that  the 
pills  had  effected  the  cure  of  various  Hi<Aa«>t^ 
smallpox  included.  It  became  necessary  to  |»D¥e 
that  the  piUs  spoken  of  as  having  effected  these 
cures,  were  identical  in  composition  with  those  ad- 
ministered to  the  deceased.  Mr.  Afoo/,  who  de- 
scribed himself  as  co-proprietiM*  of  Morisoffs  pillsi 
was  examined  for  this  purpose.  He  was  asked  in 
cross*examination,  whether  the  pills  spd^en  of  by 
the  witnesses  had  gamboge  in  them  ?  The  witness 
declined  answering  this  question,  and  claimed  the 
protection  of  the  Court,  inasmuch  as  in  this  mode 
the  secret  of  his  invention  (for  which  he  had  not 
any  patent)  might  be  made  public,  to  his  great 
loss. 

Lord  Lyxdhurst  C.  B.,  however,  decided  that 
the  witness  must  answer  the  question  ;  though  he 
suggested  to  the  counsel  for  the  prosecution  the 
propriety  of  not  going  further  into  this  subject 
than  the  ends  of  justice  required. 

The  witness  then  answered  the  one  question 
already  put,  and  the  prosecutor  did  not  follow  it 
up  with  more. 

The  case  then  went  to  the  jury. 

His  Lordship,  in  summing  up,  adhered  to  the 
opinion  he  had  already  expressed  on  the  argu- 
ment :  he  left  it  to  the  jury  to  say  whether  the 


k 


SUMMER  ASSIZES,  5  W.  IV.  413 

death  of  the  deceased  had  been  occasioned  or  ac-  iss*. 
celerated  by  the  medicines  administered  by  the  pri- 
soner ;  and  if  so,  whether  they  thought  he  had  been 
guilty  of  any  criminal  intent  in  so  administering 
them,  or  had  done  so  from  gross  ignorance.  In 
either  of  these  events  it  was  their  duty  to*  convict 
the  prisoner. 

The  jury  found  the  prisoner  guilty. 

The  prisoner  was  on  a  subsequent  day  brought 
up  for  judgment.  The  Lord  Chief  Baron  stated, 
that  he  had  fully  considered  the  objection  taken  to 
the  indictment,  and  was  satisfied  there  was  no 
weight  in  it  The  prisoner  was  then  sentenced  to 
six  months  imprisonment 

Starkie  and  Dundas  for  the  prosecution. 

jP.  Pollock^  Atcherley  Seijt,  and  R.  Alexander^ 
for  the  prisoner. 
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IN  THE  COURT  OF  COMMON  PLEAS  AT 

LANCASTER. 
Coram  Ld.  Denmax  C.  J. 


..>c**r«..  WRIGHT  V.  BECKETT,  (a) 

Where  a  wit-     XHis  WHS  an  actioTi  of  trespass  quare  cknts.  frtg. 
iics*i;i*e»  evi-  The  question  between  the  parties  was,  whether  the 

ilciice  <Ie«truc«  .    ^  \  -,     .'• 

tive  ci'tbe       plamtifl  had  the  exclusive  right  to  the  soil  ot  a  piece 

trriSto    of  marshy  land. 

prove,  the  The  plaintiff's  counsel,  having  examined  four 

imrtv  calling  *  " 

tim  may,  in     witnesses  to  prove  that  the  plaintiff  and  his  prede- 

n^aJke'his^  cessors  had  immemorially  exercised  acts  of  owner- 
deuce,  shew  ship  over  it,  called  a  fifth  person,  of  the  name 
before  the  of  WarreneTj  with  a  view  to  establish  the  same 
the  atioTTC  ^  fact  WarreneTj  however,  on  being  examined,  con- 
an  account  of  tradicted  the  other  four  witnesses ;  and  the  plain- 
action  entirely  ^^^^s  counsel  thereupon  asked  him,  whether  he  had 

different  from  not  ffiven  a  different  account  of  the  facts  to  the  plain- 
that  sworn  to         ^  i  i      /.  rr> 

by  him  at  the  tiff*s  attorney  two  days  before  ?  The  question  was 
^rdDtmmm  objected  to  by  Jones  Seijt.,  for  the  defendant,  on 
9  •^•»  ^2Zi!rf  ^^^  ground  thatthe  obvious  tendency  of  the  question 
B.  put  by  the  plaintiff  was  to  discredit  his  own  witness. 

Lord  Denman  C.  J.  however,  over-ruled  the  ob- 
jection,  and  the  question  was  put.  The  witness 
gave  an  evasive  answer  to  the  question.  The  plain- 
tifTs  counsel,  thereupon,  called  the  plaintiff's  at- 
torney, and  proposed  to  ask  him  whether  the  witness 
Warrener  had  not  given  to  him,  upon  the  occa- 


(a)  Thb  case  was  unavoidably  omitted  in  its  proper  place. 
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sion  referred  to,  an  account  of  the  facts  different       1834.. 
from  that  now  given  by  him  in  court  ?  '^ ^ 


Jones  Seijt.,  for  the  defendant,  again  objected : 
but  the  Lord  Chief  Justice  allowed  the  question  to 
be  put.  The  plaintifTs  attorney  answered  it  in  the 
affirmative,  and  added,  that  he  took  down  in 
writing  the  account  so  before  given  by  JVarrenerj 
and  that  it  was  read  over  to  Warrener^  who  said 
it  was  quite  correct,  and  the  plaintifTs  attorney 
now  read  that  written  account  to  the  jury. 

The  Lord  Chief  Justice,  in  summing  up  the 
case  to  the  jury,  told  them,  that  they  were  not  to 
look  upon  the  statement  given  by  Warrener  to 
the  attorney  before  the  trial,  and  read  at  the  trial 
by  the  attorney,  as  evidence  of  the  facts  therein 
stated  :  they  were  only  to  receive  that  statement 
by  way  of  neutralizing  the  effect  of  the  evidence 
which  Wan^eiier  had  unexpectedly  given  in  court. 

The  jury  having  found  a  verdict  for  the  plaintifi^ 

Jones  Seijt,  on  the  following  morning,  moved 
£ov  and  obtained  a  rule,  to  shew  cause  why  the 
verdict  should  not  be  set  aside  and  a  new  trial 
had,  upon  the  ground  that  the  evidence  of  the  plain- 
tiff*'s  attorney  had  been  improperly  received. 

In  the  course  of  Hilary  term,  1834, 
jP.  Pollock  and  Crompion  were  lieard  at  consi- 
derable   length    against    the    rule,    before   Lord 
Denman  C.  J.  and  Mr.  Baron  Bolland,  in  Ser- 
jeant*s  Inn :    and  Jones  Serjt  and  Addison  were 


V, 

Beckett. 
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1884.        heard  in   support  of  the  rule^      The  arguments 

-y^^j'^g^      and  authorities  relied  upon   by  each  side  are  so 

V'         fully   discussed   in   the  judgment  given   by  the 

learned  Judges,  that  it  has  been  thought  inexpe^ 

dient  to  repeat  them  in  this  place. 

Lord  Denman,  at  the  close  of  the  argument, 
said  it  was  a  most  important  case ;  and  that,  before 
the  learned  Baron  and  himself  decided  it,  they 
would  take  an  opportunity  of  speaking  to  the 
other  Judges  on  the  subject. 

Cur.  adv.  vult. 

In  the  course  of  Hilary  vacation,  1834,  the 
learned  Judges,  differing  in  opinion  on  the  case, 
delivered  their  respective  judgments  to  the  follow- 
ing effect :  — 

Lord  Denman  C.  J.  The  question  which  has 
been  argued  before  us,  arose  in  this  manner :  — 
Four  witnesses,  examined  on  the  plaintiff^s  part, 
gave  evidence  which,  if  believed,  established  his 
case ;  he  then  called  a  fifth,  whose  testimony,  if  be- 
lieved, defeated  the  plainuff^s  case,  and  fully  proved 
that  of  the  defendant  It  was  then  proposed  by  the 
plaintiff*  to  shew  that  this  same  witness  had  for- 
merly given  a  completely  different  account  at 
another  time.  The  mode  of  doing  this,  was  by 
producing  the  statement  taken  down  shortly  before 
the  trial,  from  his  own  lips,  by  the  plaintiff^s  at- 
torney. The  object  of  the  evidence  tendered,  was 
to  shew  the  untruth  of  what  he  swore  upon  the 
trial :  we  are  now  to  consider  whether  I  did  right 
in  permitting  this  contradiction  to  be  proved. 


V, 

Beckstt. 
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Notwithstanding   my  respect  for  the  different       1834. 
opinion  which  is  entertained  by  my  learned  brother     wmght 
now  present,  and,  as  I  believe,  by  others  of  great 
weight  and  authority,  I  retain   that  on  which  I 
acted  at  Lancaster. 

The  case  was  brought  by  what  occurred  to  this 
simple  point, — to  which  of  the  witnesses  credit  was 
due.  If  to  the  first  four,  the  plaintiff  was  entitled 
to  the  verdict ;  if  to  the  last,  the  defendant  On 
this  issue  alone  the  event  of  the  cause  depended. 
The  defendant  enjoyed  the  privilege  of  assailing 
the  credit  of  those  who  w,ere  opposed  to  his  in- 
terest:  the  plaintiff  must  have  the  same  right 
with  respect  to  that  witness  who  unexpectedly 
turned  against  him,  unless  he  is  debarred  by  some 
strict  rule  of  law, 

I  find  no  such  rule,  but  many  decisions  which 
must  have  proceeded  on  the  opposite  principle. 
There  is  a  passage,  indeed,  upon  this  subject  in 
Buller's  Nisi  Pritis,  to  which,  as  I  understand  it, 
I  most  fully  subscribe :  —  P.  297*  "  A  party  never 
shall  be  permitted  to  produce  general  evidence  to 
discredit  his  own  witness ;  for  that  would  be  to 
enable  him  to  destroy  the  witness  if  he  spoke 
against  him,  and  to  make  him  a  good  witness  if  he 
spoke  for  him,  with  the  means  in  his  hands  of  de- 
stroying his  credit  if  he  spoke  against  him.  But  if 
a  witness  prove  facts  in  a  cause  which  make  against 
the  party  who  called  him,  yet  the  party  may  call 
other  witnesses  to  prove  that  those  facts  were 
otherwise;  for  such  facts  are  evidence  in  the  cause, 
and  the  other  witnesses  are  not  called  directly  to 
discredit  the  first  witness,  but  the  impeachment  of 
his  credit  is  incidental  and  consequential  only." 
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1834..  But  I  consider  the  meaning  to  be,  that  no  party 

Wright  ^'^^'^  produce  a  witness  whom  he  knows  to  be  in- 
»•  famous,  and  whom  he  has,  therefore,  the  means  of 

discrediting  by  general  evidence.  No  inference 
arises,  that  I  may  not  prove  my  witness  to  state  an 
untruth,  when  he  surprises  me  by  doing  so,  in 
direct  opposition  to  what  he  had  told  me  before. 
In  this  case,  the  discredit  is  consequential,  and  the 
evidence  is  not  general  but  extremely  particular, 
and  subject  to  any  explanation  which  the  witness 
may  be  able  to  afford.  The  rule  laid  down  in 
Buller^s  Nisi  Prius^  therefore,  appears  to  me  in- 
applicable. 

Two  dangerous  consequences  are,  however,  ap- 
prehended from  admitting  the  former  statement  of 
a  witness,  in  contradiction  to  his  testimony  on  the 
trial. 

Now,  I  must  observe  in  passing,  that  the 
Judge's  apprehension  of  possible  danger  on  ad- 
mitting certain  evidence,  cannot  create  a  rule  for 
excluding  it.  The  legislature  may  make  such  a 
provision,  or  the  rule  may  have  so  far  prevailed  in 
practice,  as  to  be  properly  considered  parcel  of  the 
common  law.  But  if,  instead  of  acting  on  estar 
blished  rules,  we  were  now  conferring  on  what 
rules  it  would  be  best  to  establish,  the  incon- 
venience of  precluding  the  proof  tendered  strikes 
my  mind  as  infinitely  greater  than  that  of  ad- 
mitting it.  For  it  is  impossible  to  conceive%a  more 
frightful  iniquity,  than  the  triumph  of  falsehood 
and  treachery  in  a  witness,  who  pledges  himself  to 
depose  to  the  truth  when  brought  into  Court,  and, 
in  the  meantime,  is  persuaded  to  swear,  when  he 
appears,  to  a  completely  inconsistent  story. 


•v 
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The  dangers  on  the  other  hand,  though  doubt-        1834. 
less  very  fit  subjects  of  precaution  in  the  progress     Whight 
of  a  trial,  exist  at  present,  in  an  equal   degree,  ^' 

with  reference  to  modes  of  proceeding  which  have 
never  yet  been  questioned. 

The  most  obvious  and  striking  danger  is  that  of 
collusion.  An  attorney  may  induce  a  man  to  make  a 
false  statement  without  oath,  for  the  mere  purpose 
of  contradicting  by  that  statement  the  truth,  which, 
when  sworn  as  a  witness,  he  must  reveal.  The 
two  parties  concerned  in  this  imagined  collusion 
must  be  utterly  lost  to  every  sense  of  shame  as 
well  as  honesty.  But  there  is  another  modQ  by 
which  their  wicked  conspiracy  could  be  just  as 
easily  effected.  The  statement  might  be  made, 
and  then  the  witness  might  tender  himself  to  the 
opposite  party,  for  whom  he  might  be  first  set  up, 
and  afterwards  prostrated  by  his  former  statement. 
This  far  more  effectual  stratagem  could  be  pre- 
vented by  no  rule  of  law. 

The  other  danger  is,  that  the  statement,  which 
is  admissible  only  to  contradict  the  witness,  may 
be  taken  as  substantive  proof  in  the  cause.  But 
this  danger  equally  arises  from  the  contradiction 
of  an  adverse  witness :  it  is  met  by  the  Judge 
pointing  out  the  distinction  to  the  jury,  and 
warning  them  not  to  be  misled.  It  is  not  so  ab- 
struse but  that  Judges  may  explain  it,  and  juries 
perceive  its  reasonableness ;  and  it  is  probable  that 
they  most  commonly  discard  entirely  the  evidence 
of  him  who  has  stated  falsehoods,  whether  sworn 
or  unsworn. 

I  proceed  now  to  observe  upon  the  cases  cited. 
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1834. 
Wright 

V. 

Beckett. 


In  Alexander  v.  Gibson  (a\  the  plaintiff's  first 
witness  disproved  his  case.  It  was  an  action  on 
the  warranty  of  a  horse,  and  the  defendant's 
servant  swore  that  he  sold  the  horse  without  a 
warranty.  Another  witness  was  then  called  to 
prove  the  contrary :  and  the  learned  counsel  ob- 
jected that  the  plaintiff  was  not  at  liberty  to  con- 
tradict his  own  witness.  "  Lord  Ellenborough.  — 
If  a  witness  is  called  on  the  part  of  the  plaintifl^ 
who  swears  what  is  palpably  false,  it  would  be 
extremely  hard  if  the  plaintiff's  case  should  for 
that  reason  be  sacrificed.  But  I  know  of  no  rule 
of  law  by  which  the  truth  is  on  such  an  occasion 
to  be  shut  out,  and  justice  is  to  be  perverted.  In 
Lowe  V.  Joliffe  (i),  which  turned  on  the  validity 
of  a  will,  all  the  attesting  witnesses  swore  to  the 
insanity  of  the  testator  when  the  will  was  executed; 
but  they  were  contradicted  by  other  evidence,  and 
the  will  was  established.*' 

The  case  of  Lo^e  v.  Joliffe  would  have  seemed 
to  make  an  end  of  the  antiquated  notion  that  a 
party  cannot  contradict  his  own  witness ;  and  it 
may  be  observed  that  neither  in  that  case  nor  in 
Goodtitle  v.  Clayton  (c),  did  Lord  Mansfield  dis- 
tinguish between  such  witnesses  as  are  made 
indispensable,  as  the  formal  subscribers  to  an 
instrument,  and  those  who  may  be  required  to 
prove  facts  of  any  other  description.  Indeed,  it 
seems  impossible  to  found  such  a  distinction  on 
any  principle,  though  in  a  subsequent  case  of 
Richardson  v.  Allan^  reported  by  Mr*  Slarkie  in 


(a)  2  Campb.  556. 
(c)  4  Burr.  2224-. 


(b)  1  Blackst.  R.  365. 
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the  2d  vol.  of  his  Nisi  Prius  Cases,  334.,  it  was  ad-       1834. 
verted   to  by  Lord  Elknborough.      That    most     wbight 
learned  writer  on  the  law  of  evidence  does,  how-         ^• 
ever,  state  in  a  note«  tliat  his  lordship  appeared  to 
have  taken  an  erroneous  view  of  the  case  he  was 
then  reporting. 

We  advance  no  farther  by  these  authorities  than 
to  the  doctrine,  that  a  party  may  so  far  contradict 
the  witness  he  calls,  as  to  prove  by  others  the  fact 
which  that  witness  denies.  This  much  is  now  con- 
ceded: and  the  question  is,  whether  for  the  purpose 
of  showing  his  present  statement  incorrect,  you  can 
be  allowed  to  contradict  your  own  witness  not  by 
others,  but  by  his  own  previous  and  contradictory 
assertions.  A  case  of  murder  was  tried  at  York^ 
in  1805,  before  Baron  Graham.  Several  witnesses 
having  been  called  for  the  prosecution,  the  pri- 
soner's counsel  then  observed  the  name  of  another 
witness,  indorsed  oit  the  bill  of  indictment,  but  the 
counsel  for  the  prosecution  declined  to  call  her. 
The  Judge  thought  it  his  duty  to  call  her :  and 
her  evidence  went  to  an  acquittal.  The  Judge 
then  cast  his  eye  over  her  deposition  taken  before 
the  coroner,  and  finding  it  totally  at  variance 
with  what  she  now  swore,  caused  that  deposition 
to  be  proved,  and  in  summing  up  to  the  jury, 
threw  her  testimony  out  of  the  case.  The  twelve 
Judges  on  consideration  confirmed  the  correctness 
of  the  learned  Baron's  proceeding,  Lord  Ellen- 
borough  and  C.  J.  Mansfield  observing  that  they  ' 
thought  the  prosecutor  had  the  same  right  as  the 
Judge,  (a) 

This  decision  does  not  incur  the  danger  of  col- 

(a)  Rex  V.  Oldroyd,  R.  &.  R.,  C  C.  R.  p.  88. 


V. 

Beckett. 
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1884.  lusion,  as  the  parties  who  conducted  the  prosecu* 
Wright  tioD  neither  called  nor  contradicted  the  witness. 
But  it  proves  that  a  former  declaration  may  be 
given  in  evidence  to  contradict  what  the  same 
witness  has  sworn  to  on  the  trial,  notwithstanding 
the  danger  of  that  declaration  being  believed,  and 
acted  on  as  evidence  in  the  cause :  and  it  prepares 
the  mind  for  considering  the  very  question  now 
before  us.  For  the  prosecutor  would  have  un- 
doubtedly been  justified  in  expecting  the  evidence 
in  court  to  agree  with  that  given  before  the  coroner, 
and  in  summoning  the  witness  into  the  box  with 
that  expectation.  If  he  had  done  so,  and  had 
heard  her  with  astonishment  gainsay  the  deposi- 
tion from  which  he  examined  her,  could  he  have 
been  prevented  from  neutralising  the  evidence,  and 
defeating  the  attempted  fraud  by  laying  that  de- 
position before  the  jury  ? 

I  am  able  to  state,  on  authority,  to  which  I  give 
entire  credence,  that  this  course  was  permitted  by 
one  of  the  most  learned  of  Judges,  Baron  Bayky^ 
with  the  concurrence,  too,  of  Mr.  Justice  Holroyd. 
Mr.  Alejcdndevj  at  the  trial,  as  amicus  curue,  re- 
ferred to  a  case,  of  which  he  has  since  favoured 
me  with  the  following  note  taken  by  himself  at 
the  time.    "  Recc  v.  Margaret  Boyle  and  another^ 
coram  Bayley  J.    Lancaster  Spring  Assizes,  182S. 
A  witness  for  the  prosecution,  on  being  examined, 
gave  a  different  account  of  the  transaction  from 
what  he  had  deposed  to  before  the  committing 
magistrate.     The  counsel  for  the  prosecution  pro- 
posed to  contradict  him  by  proving  the  deposition, 
which  was  objected  to  by  Coltman  on  the  part  of 
the   prisoner..     Bay  ley  J.,   after   consulting  with 
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Holroyd  J.,  admitted  the  proposed  contradiction,  1834?. 
and  the  prisoner  was  convicted.'*  I  am  bound  to  Weight 
add,  that  the  eminent  Judge  has  no  remembrance  ^' 

of  this  decision,  and  I  find,  on  debating  the  matter 
with  him,  that  his  present  opinion  is  against  it 
But  I  cannot  help  thinking  that  Rex  v.  Oldroyd 
appeared  to  him  when  cited,  as  it  does  to  me,  a 
conclusive  authority  for  the  principle  now  under 
controversy. 

The  important  case  of  Ewer  v.  Ambrose  {a) 
furnishes  materials  for  both  sides  of  this  argument. 
In  that  action  the  defendant  pleaded  in  abatement, 
that  he  made  the  contract  jointly  with  another, 
who  was  called  to  prove  the  plea.  He  disproved 
it.  The  report  states,  "  the  defendant's  counsel, 
in  order  to  pr&oe  that  he  was  a  partner^  proposed 
to  read  in  evidence  his  answer  to  a  bill  filed  in 
chancery,  wherein  he  admitted  himself  to  be  one." 
My  brother  Gaselee  received  the  evidence,  though 
with  some  hesitation,  because  the  defendant  con- 
tradicted his  own  witness.  Others  were  also  ad- 
mitted to  prove  him  a  partner,  subject  to  the  same 
doubt  The  learned  Judge  left  it  to  the  jury  to  find 
for  the  plaintiff  or  the  defendant,  according  as  they 
gave  credit  to  B*s  answer  in  Chancery^  or  to  his 
testimony  in  court :  and  they  found  for  the  defend- 
ant The  three  learned  Judges  then  in  court  were 
clearly  of  opinion  that  the  direction  was  wrong, 
inasmuch  as  the  answer  in  Chancery,  if  it  were  ad- 
missible at  all,  could  only  be  received  to  contra- 
dict the  witness,  and  not  to  substantiate  any  fact 


(a)  8  B.  &  a  746- 
VOL.  II.  F  F 


424  CASES  AT  NISI  PRIUS. 

1834.  Whether  it  were  admissible,  the  case  did  not  re- 

Weight'  ^"^^^  ^^^  Court  to  decide.     My  brother  Rnfks 

^'  said,  the  impression  of  his  mind  was  against  it :  my 

Beckett,  y^^^^^^^j.  Littledak  and  the  late  Mr.  Justice  Hoi 


roydf  whose  profound  learning  did  not  exceed 
acuteness,  sagacity,  and  caution,  may  be  considered 
as  studiously  withholding  their  assent  to  the  opinion 
previously  pronounced.     The  latter,  after  observ- 
ing that  the  answer  was  clearly  not  admissible  to 
prove  substantively  the  partnership,  thus  proceeds: 
"  But  it  is  a  very  different  question,  whether  it  was 
not  evidence  to  destroy  the  credit  of  the  witness 
as  to  the  particular  fact  to  which  he  swore.'*    A 
note  subjoined  to  this  case  by  the  learned  reporters, 
in  the  spirit  of  liberal  discussion,   must  not  be 
passed  unnoticed.    They  say  that  the  reason  of  the 
rule,  as  laid  down  in  Buller^s  Nisi  Frius,  extends 
to  the  exclusion,  not  merely  of  general  evidence, 
but  of  all  evidence  which  is  offered  merely  for  the 
purpose  of  discrediting  the  witness,  and  which  is 
not  per  se  evidence  in  the  cause.     In  answer  to 
which,  however,  I  must  remark,  that  a  judge  can 
only  be  warranted  in  withholding  important  truth 
from  the  jury,  by  the  existence  of  a  positive  rule 
of  practice.     The  proof  that  such  a  rule  has  pre- 
vailed, I  respectfully  take  from  the  valuable  woA 
in  which  it  is  recorded ;  but  the  writers  do  not 
authorize  me  to  introduce  a  larger  rule,  by  giving 
a  reason  for  the  actual  rule,  which  might  have  car- 
ried it  farther.     But  neither  do  I  agree  that  this 
larger  rule  would  have  followed  as  a  consequence 
of  the  reason  assigned.    For  the  word  "  credit** 
appears  to  me  manifestly  to  be  employed  in  the 
sense  of  general  character ;  and  thus  understood, 
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the  rule  and  the  reason  go  well  together,  and  are 
perfectly  consonant  to  common  sense  ;<'—*^  You  shall 
not  prove  that  man  to  be  infamous,  whom  you 
endeavoured  to  pass  off  to  the  jury  as  respectable." 
But  how  can  this  prevent  me  from  shewing  that 
be  states  an  untruth  on  a  particular  subject,  by 
producing  the  contrary  statement  previously  made 
by  him,  which  gave  me  just  cause  to  expect  the 
repetition  of  it  now.  If  his  character  is  injured,  it 
is  not  directly,  but  consequentially :  but  perhaps  no 
injury  may  arise :  there  may  be  a  defect  of  memory; 
there  may  be  means  of  perfect  explanation.  If 
not, — if  the  witness  professing  to  be  mine  has  been 
bribed  by  my  adversary  to  deceive  me, — ifi  having 
taught  me  to  expect  the  truth  from  him,  he  is  in- 
duced by  malice  or  corruption  to  turn  round  upon 
me  with  a  newly  invented  falsehood,  which  defeats 
my  just  right,  and  throws  discredit  on  all  my  other 
witnesses,  —  must  I  be  prevented  shewing  the  jury 
&cts  like  these?  Suppose  that  in  some  dispute 
happening  in  the  street  a  by-stander  declares  his 
name  to  one  of  the  contending '  parties,  and  his 
readiness  to  prove  his  conduct  blameless ;  that  he 
attends  the  solicitor,  and  gives  in  his  deposition 
to  the  same  effect,  but,  when  sworn  in  open 
court,  takes  part  with  the  adversary.  The  ques- 
tion  then  is,  whether  he  is  to  be  believed,  or  the 
€>ther  witnesses  called  by  the  same  party.  Some 
one  in  court  happens  to  know  him,  and  whispers 
to  the  attorney,  "  He  has  deceived  you  in  every 
way ;  he  has  given  you  a  false  name ;  he  is  the 
adversary's  brother  and  partner :  moreover,  he  has 
been  for  years  notoriously  infamous."    Or,  suppose 
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l8S4v  such  a  trial  for  misdemeanor  as  some  that  have 
Wbight  lately  revolted  the  public  mind;  and  that  some 
stranger,  after  voluntarily  offering  his  testimony  to 
a  calumniated  man,  should  unexpectedly  side  with 
his  false  accuser.  If  the  rule  against  discrediting 
your  own  witness  must  be  strictly  construed,  these 
deceptions  cannot  be  exposed.  You  will  be  told 
that  you  have  called  him  ;  you  must  take  him  for 
better  and  for  worse,  and  must  be  bound  by  all 
his  statements.  Or  if  you  are  permitted,  by  reasoa 
of  your  late  discovery  of  these  facts,  to  prove 
them  for  your  own  necessary  protection,  this  must 
be,  because  the  rule  cannot  apply  to  a  case  where 
such  facts  are  brought  to  your  knowledge  after 
you  have  placed  him  in  the  witness  box.  The 
rule,  therefore,  is  limited  by  that  condition ;  and 
you  shall  be  at  liberty  to  discredit  your  witness  by 
general  evidence,  because  you  have  been  deceived 
and  surprised.  Can  any  reason  tlien  be  assigned, 
why,  when  equally  deceived  by  his  denying  to- 
day what  he  asserted  yesterday,  you  should  be  ex- 
cluded from  shewing  the  contradiction  into  which, 
from  whatever  motive,  he  has  fallen  ?  It  is  clear 
that,  in  civil  cases,  the  exclusion  might  produce 
great  injustice,  and,  in  criminal  cases,  improper 
acquittals  and  fraudulent  convictions.  Inde^»  the 
case  of  Ewer  v.  Ambrose  presents  a  reductio  ad 
absurdum  which  can  hardly  be  surpassed.  For  if 
the  answer  could  not  have  been  received  at  all, 
the  same  man  might  defeat,  on  the  same  day,  a  suit 
in  Chancery,  and  an  action  at  law,  by  swearing  in 
the  former  to  the  affirmative,  and  in  the  latter  to 
the  negative  of  the  same  proposition. 
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In  the  case  of  Friedlander  v.  The  Royal  Ex*       1884. 
change  Assurance  Company  (a),  I  was  concerned  for     wwout 
the  plaintiff,   and  tendered  evidence  in   contra-     g^  ^^ 
diction  to  a  witness  whom  I  had  called.     Lord 
Tenterden  refused  this  evidence,  on  the  ground 
that  I  could  not  be  allowed  to  contradict  my  own 
iiritness.     I  obtained  a  rule  for  a  new  trial,  which 
was  made  absolute  by  my  Brothers  Parker  Taunton^ 
and  Patleson :   but  their  judgment  is  hardly  an 
authority  for  the  view  which  I  take  of  the  present 
case)  as  they  considered  the  very  facts  in  which 
the  contradiction  consisted  material  in  the  cause. 

In  Bemasconi  v.  Fairbrother,  which  occurred 
before  myself  at  nisi  prius,  last  year,  I  permitted 
an  attorney  to  prove  that  the  witness,  immediately 
before  the  trial,  had  made  to  him  a  statement  of 
his  evidence  quite  opposite  to  what  he  swore,  to 
neutralise  that  swearing.  The  act  of  bankruptcy 
was  established  by  no  other  witness :  the  plaintiff 
was  nonsuited,  and  moved  for  a  new  trial,  on  the 
ground  of  surprise.  My  only  reason  for  mention- 
ing this  case  is,  to  shew  that  the  subject  has  been 
repeatedly  brought  before  me :  I  have  taken  the 
greatest  pains  to  arrive  at  a  just  conclusion,  and 
cannot  change  my  opinion  without  arguments  of 
more  weight  than  I  can  discover  in  those  by  which 
a  contrary  rule  is  supposed  to  have  been  estab- 
lished. 

As  to  the  manner  in  which  this  question  was 
raised  in  the  present  case,  it  is  proper  to  report, 
that,  before  the  witness  was  cross-examined  gene- 

(a)  4  B.  &  Adol.  193. 
FF  3 
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18S4.  rally,  as  to  his  having  at  a  former  period  given  a 
Weight  different  statement,  the  right  so  to  cross- examine 
^'  was  denied,  and  the  first  question  objected  ta 
My  Brother  Jones^  on  my  deciding  that  the  que6»> 
tion  might  be  put,  called  for  the  written  statement 
itself.  I  remember  his  expression,  **  Let  us  siee 
the  sheet  of  your  brief  that  sets  out  his  evidence*" 
If,  therefore,  that  general  question  may  be  put, 
but  the  particulars  cannot  be  gone  into,  the  first 
ruling  was  proper,  and  the  objectionable  part  was 
introduced  by  the  party  affected  by  it.  But» 
though  the  answer  to  the  general  question  of  that 
nature  is  less  likely  to  be  mistaken  for  substantive 
evidence  in  the  cause,  I  frankly  own  that  this  makes 
no  difference  whatever  in  my  judgment.  On  the 
contrary,  I  think  that  if  the  cross-examination  be 
admissible,  the  only  proper  way  of  conducting  it 
is,  by  proving  the  witness's  former  statement  in  the 
most  distinct  and  authentic  manner. 

The  result  is,  that,  finding  no  direct  authority 
compelling  the  exclusion  of  such  evidence,  and 
some  which  appear  to  me  on  principle  to  prove 
it  admissible,  and  thinking  that  truth  and  justice 
may  be  most  materially  affected  by  that  exclo« 
sion,  I  am  bound  to  abide  by  the  course  I  pursued 
at  nisi  prius,  and  must  give  my  judgment  against 
making  the  rule  absolute. 

BoLLAND  B.  The  question  to  be  decided  on  the 
trial  was,  whether  the  plaintiff  had  an  exclusive 
right  of  soil  and  possession  of  the  uninclosed 
marsh ;  for  a  trespass  upon  which  by  the  defend* 
ant  the  action  was  brought.     After  several  wit- 
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nesses  had  been  examined,  whose  testimony  esta-  1BS4. 
blished  the  case  of  the  plaintiff,  a  person  of  the 
name  of  Warrener  was  called  by  the  plainti£^ 
whose  evidence  was  not  only  destructive  of  the 
right  insisted  upon  by  the  plaintiff^  but,  if*  credited, 
clearly  made  out  the  case  of  the  defendant*  The 
counsel  for  the  plaintiff  proposed  to  call  Mr. 
MaUady^  the  attorney  for  the  plaintiff,  to  prove 
that  he  had  examined  the  witness  some  days  pre* 
vious  to  the  trial,  and  that  the  account  he  then  gave 
was  directly  contradictory  to  the  evidence  he  had 
just  given  to  the  Court  The  witness  was  objected 
to  by  the  plaintiflfs  counsel,  but  the  learned  Judge 
thought  his  testimony  was  admissible;  and  Mr. 
MaUadjf  was  examined  to  establish  the  contradic* 
tion.  I  have  most  attentively  considered  all  the 
cases  cited  in  the  arguments  before  us,  and  I  am 
of  opinion  that  the  evidence  of  Mr.  MaUady  ought 
not  to  have  been  received,  and  that  the  rule  for  a 
new  trial  should  be  made  absolute. 

The  rule  applicable  to  this  question  is,  as  it 
seems  to  me,  that  which  has  been  relied  upon  by 
my  brother  Jones  ;  viz«,  that  a  party  in  a  cause  is 
not  to  be  permitted  to  give  evidence  of  a  fact,  for 
the  purpose  of  discrediting  his  own  witness, 
unless  such  fact  would  of  itself  be  evidence  in  the 
cause  ;  but  that  where  such  fact  is  relevant  to  the 
issue,  and  so  per  se  evidence  in  the  cause,  such 
proof  is  to  be  allowed  to  be  given,  although  it  may 
collaterally  have  the  effect  of  discrediting  the  tes- 
timony of  his  own  witness. 

The  passage  cited  from  Mr.  Justice  BuUer^s 
treatise  on  the  law  relative  to  trials  at  nisi  prius, 
p.  297-f  taken  altogether,  warrants  this  distinction  j 
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1834.  for  after  having  laid  it  down  that  a  party  shall  not  be 
Weight  permitted  to  give  general  evidence  to  discredit  his 
^'  own  witness^  the  learned  author  goes  on  to  state,-^ 
"but  if  a  witness  prove  facts  in  a  cause  which 
make  against  the  party  who  called  him,  yet  the 
party  may  call  other  witnesses  to  prove  that  thoie 
facts  were  otherwise,  for  such  facts  are  evidence 
in  the  cause,  and  the  other  witnesses  are  not  called 
directly  to  discredit  the  first  witness,  but  the  im- 
peachment of  his  credit  is  incidental  and  conse- 
quential only/'  By  these  words  the  learned  writer 
points  out  in  what  manner  and  to  what  extent 
a  party  shall  be  allowed  to  impeach  the  credit  of 
his  own  witness,  in  contradistinction  to  that  ''  ge- 
neral evidence,"  of  which  he  had  made  mention 
just  before.  The  cases  of  Erver  and  Another^  As" 
signees  v.  Ambrose  and  Another^^a}  and  Fried* 
lander  v.  The  London  Assurance  Company^  (b) 
were  decided  upon  the  principles  laid  down  in  the 
above  rule  ;  and  it  is  worthy  of  observation,  that  the 
general  leaning  of  the  late  Lord  Tenterden's  mind 
was  so  strong  against  allowing  a  party  to  discredit 
one  of  his  own  witnesses,  that  when  the  latter  case 
was  before  him  at  nisi  prius,  he  appears  to  have 
considered,  though  mistakenly,  as  the  Court  after- 
wards  thought,  that  all  such  evidence  was  inad- 
missible. 

I  think  that  great  weight  is  due  to  the  argument 
founded  on  the  danger  of  collusion  ;  it  is,  indeed, 
in  my  mind,  the  main  objection  to  the  reception 
of  the  evidence. 

The  case  of  Rex  v,  Oldroyd  reported  in  the  first 
volume  of  Crown  Cases  by  Russell  &  Ryan,  p.  88*, 

(a)  S  B.  A  C.  746.  (b)  4  B.  *  Adol.  19S. 
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has  been  much  relied  on  by  Mr.  Crompton  for  the       18S4. 
plaintiff.      I  cannot,  however,  consider  the  case     wrioht 
itself,  as  decided  by  the  Judges  upon  the  point  *'• 

before  them,  as  an  authority  upon  the  question  in 
the  present  case :  the  only  assistance  afforded  to 
the  plaintiff  by  that  case  is  to  be  derived  from  the 
opinion  thrown  out  by  Lord  Ellenborough  and 
Mansfield  C.  J.,  which  appears  at  the  end  of  the 
report  The  prisoner  was  indicted  for  the  murder 
of  his  father.  The  counsel  for  the  prosecution,  at 
the  close  of  their  case,  observed  to  the  learned 
Judge  that  they  did  not  mean  to  call  the  mother  of 
the  prisoner,  as  strong  suspicion  had  fallen  upon 
her  as  to  her  having  been  an  accomplice :  as,  how- 
ever, her  name  was  on  the  back  of  the  bill  as 
having  been  examined  before  the  grand  jury,  the 
learned  Judge  thought  it  right  to  have  her  ex- 
amined. The  evidence  given  by  her  was  in  favour 
of  the  prisoner,  and  materially  different  from  her 
deposition  before  the  coroner;  and  the  learned 
Judge  thought  it  proper  to  have  the  deposition 
read,  for  the  purpose  of  affecting  the  credit  of  her 
testimony  given  on  the  trial ;  and  on  summing  up  the 
case  to  the  jury,  he  stated  that  her  testimony  was 
not  to  be  relied  on,  and  left  the  matter  of  the  pri- 
soner's guilt  entirely  upon  the  other  evidence. 
The  jury  convicted  the  prisoner,  and  the  Judges  de- 
cided the  conviction  was  right.  It  is  to  be  observed, 
that  the  determination  of  the  Judges  was  confined 
to  the  right  of  a  Judge  to  call  for  a  witness's  de- 
position, in  order  to  impeach  the  credit  of  such 
witness,  who  on  the  trial  contradicts  what  he  had 
before  deposed.  It  is,  however,  further  stated,  in 
the  report,  that  Lord  Ellenborough  and  Man^ld 
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1834.  C.  J.  thought  the  prosecutor  had  the  same  right, 
Veioht  ^^^  upon  that  opinion  the  counsel  for  the  plaintift* 
«•  in  the  case  now  before  us  places  much  reliance. 
It  is  clear  that  the  counsel  for  the  prosecutor  did 
not  consider  that  he  possessed  such  right,  or  he 
would  have  called  the  witness,  at  all  events,  and 
availed  himself  of  her  evidence,  if  favound>le, 
knowing  that  he  could  destroy  it,  if  she  gave  evi- 
dence contrary  to  that  which  she  had  given  before 
the  coroner,  by  putting  in  her  deposition.  To  do 
this,  it  is,  I  think,  clear  that  the  counsel  had  no 
right.  It  is  one  of  the  instances  given  by  Mr. 
Justice  BulleTj  p.  297  •>  of  the  evil  that  would  result 
from  a  party  being  permitted  to  produce  general 
evidence  to  discredit  his  own  witness.  His  words 
are,  **  For  that  would  be  to  enable  him  to  destroy 
the  witness  if  he  spoke  against  him,  and  to  make 
him  a  good  witness  if  he  spoke  for  him,  with  the 
means  in  his  hands  of  destroying  his  tcredit  if  be 
spoke  against  him."  All  doubt  upon  this  point  is 
set  at  rest  since  the  decision  of  Ewer  v.  Ambrose^ 
before  cited,  (a)  With  the  exception  of  the 
opinion  of  the  two  learned  Judges  in  Res  v. 
Oldroydi  the  authorities  are  uniform  in  establish- 
ing, that  a  party  cannot  contradict  his  own  wit* 
ness  but  by  giving  evidence  of  facts  bearing  upon 
the  issue.  It  was  open  to  the  plaintiff  to  do  so 
in  the  present  case,  but  he  was  not  at  liberty 
to  prove  that  his  witness,  Warrener,  had  pre* 
viously  made  a  different  statement  to  the  attorney, 
because  that  was  a  matter  not  relevant  to  the  issue 
in  the  cause ;   nor  was  the  statement  entitled  to 

(a)  3  B.  &  C.  746. 
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such  weight  as  a  contradiction,  as  to  have  the 
power  of  neutralizing  the  evidence  (one  of  the 
reasons  urged  for  its  admission),  it  not  having 
been  given  upon  oath.  It  furnished  a  sufficient 
apology  for  putting  Warrener  in  the  brief,  and 
calling  him,  but  could  go  no  farther.  In  the  case 
of  Ewer  v.  Ambrose^  the  evidence  by  which  it 
was  sought  to  contradict  the  witness  was,  his  answer 
in  Chancery.  In  Rex  v.  Oldroyd^  the  contradic- 
tion was  supported  by  the  witness's  deposition 
before  the  coroner. 

For  these  reasons  I  am  of  opinion,  the  evidence 
of  the  witness,  Mallady^  was  improperly  received 
at  the  trial ;  but,  as  the  Court  is  divided,  there 
cannot,  of  course,  be  any  rule. 
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PRUDHOMME  v.  FRASER.  wl^I^i^.. 

Dec.  3. 

This  was  an  action  for  a  libel  on  the  chai'acter  of  Superfluous  * 
the  plaintiff  in  his  Capacity  of  cook  to  Eart  Grey,  fnnuend^  Sn 
The  libel  was  contained  in  an  article  inserted  in  a  i>bei  ought  not 

to  be  struck 

periodical  publication  called  "  Fraset^s  Magazine**  out  at  the  in* 
The  article  was  headed  «  Household  Servants,"  and  'Sm,^'' 
purported  to  contain  strictures  on  the  dishonesty  Nisi  Prius^ 
and  improper  conduct  of  servants  in  general,  in  the 
families  of  the  upper  classes  of  society.  •  The  part 
referring   to   the  misconduct  of   cooks  did  not 
occupy  any   considerable  portion   of  the   article 
in  question ;  and  that  part  of  it  referring  to  the 
plaintiff  consisted  merely  of  an  anecdote  as  to  his 
mode  of  purchasing  charcoal  for  his  master,  and 
was  confined  to  a  very  few  lines. 

The  declaration  set  out  the  whole  of  the  article 
published  in  the  magazine,  introducing  it  by  the 

VOL.  II.  G  G 
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iss^.       usual  allegation  that  the  defendant  published  it 
^;^"^^^^^^     of  and  concerning  (amongst  others)  the  plaintiff; 
V.  and  that  innuendo  Was  repeated  throughout  the 

libel,  whenever  imputations  were  conveyed  by  it 
against  any  class  of  servants.  After  the  public- 
ation had  been  proved,  and  the  libel  read. 

Sir  J.  Campbell  A.  G.  applied  to  the  Lord  Chief 
Justice  to  amend  the  declaration  under  the  new 
act  (3  &C  4f  W.  4.  c.  42.  s.  23.)  by  striking  out 
all  the  innuendos,  excepting  in  the  particular 
passage  respecting  the  plainti£^  and  contended 
that  at  all  events  his  Lordship  would  make  the 
amendment  if  the  plaintiff  agreed  (as  he  offered  to 
do)  that  not  the  innuendos  only,  but  all  those  parts 
of  the  libel  itself  should  be  struck  out  of  the 
declaration,  which  did  not  apply  individually  to 
the  plaintiff. 

Sir  J.  Scarlett  and  Jeremy^  contra.  Those  who 
drew  this  declaration  have  chosen,  with  a  view  of 
creating  a  prejudice  against  the  defendant,  un- 
necessarily to  include  in  the  declaration  matters 
having  no  possible  reference  to  the  plaintiff;  and 
there  is  one  general  averment  applicable  to  the 
whole  supposed  libel,  viz.  that  it  was  published  (the 
whole  of  it,  and  not  merely  the  anecdote  respecting 
the  charcoal,)  "  of  and  concerning  the  plaintiff." 
That  allegation  we  come  prepared  to  disprove, 
and  thereby  to  nonsuit  the  plaintiffi 

Lord  Denman  C.  J.  It  is  discretionary  with  thfe 
Judge  to  allow  or  to  refuse  amendments  under  this 
act  of  Parliament.   In  the  present  instance,  I  think, 
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in  the  exercise  of  my  discretion,  that  the  amend-        1834.. 
ment  should  not  be  allowed.     Matters  have  been    Jt"^"^*''"^^ 
introduced  on  this  record  (in  my  opinion,  very      ^  v. 
improperly    and    awkwardly    introduced)   which 
ought  never  to  have  been  put  there.     I  will  not, 
therefore,  relieve  the  plaintifl^  at  this  late  hour, 
from  the  consequences  of  the  course  of  pleading 
which  he  has  chosen  to  pursue.    The  jury  will  say 
whether  the  innuendos  are  proved,  and  the  defend- 
ant may  then  make  such  application  to  the  Court 
above,  as  he  may  be  advised. 
Leave  to  amend  was  refused. 

The  jury  gave  a  verdict  for  the  plaintiff;  dam- 
ages 60Lf  but  they  found  that  the  innuendos  were 
not  proved,  except  so  far  as  respected  the  passage 
concerning  the  charcoal,  (a) 

Sir  J.  Campbellj  A.  G.  and  Thomas  for  the 
plaintifiC 

Sir  James  Scarlett  and  Jeremy  for  the  defendant. 

{a)  See  2  Adol.  Sf  ElUSf  p.  645.,  where  this  case  is  reported 
on  another  pointr 
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ADJOURNED  SITTINGS  IN  THE  COMMON  PLEAS. 


w..n..N„„,  DESBROWE  v.  WETHERBY. 

Dec,  8. 
An  alteration     JJSSUMPSIT. 

acce^wTce  of  Indorsee  against  the  acceptor  of*  a  bill  of  exchange 

a  bill,  by  the  for  450/.     The  defence  was,  that  the  bill  having 

place  of  ^y-  been  accepted  by  the  defendant  payable  generally, 

ment,  dis-  ^^g  ^ords  **  payable  at  Archibald  and  Co.  Regent 

charges  the  i      -i  i 

acceptor,  if      Street,**  had  been  added  to  the  acceptance  by  some 
bu  pri^ty.^"'  other  party,  without  the  defendant's  authority. 

PFilde  Serjt  contended  that  the  alteration  was 
in  a  material  part  and  vitiated  the  bill.  He  relied 
upon  Macintosh  v.  Hat/don,  R.  &  M.  362.  It 
lay  then  on  the  plaintiff  to  shew  that  the  alteration 
was  made  by  the  defendant's  authority,  (a) 

For  the  plaintiff  it  was  answered,  that  since  die 
statute  1  &  2  (j.  4.  c.  78.,  the  addition  of  the 
words  here  supposed  to  have  been  unduly  inserted 
was  wholly  immaterial.  The  addition  of  these 
words  gave  the  acceptance  no  new  character,  nor 
did  they  in  any  degree  qualify  the  defendant's 
liability.  (A) 

TiNDAL  C.  J.  in  summing  up,  asked  the  jury 


(a)  FayU  v.  Bird,  6  B.  &  C-  531. 

(b)  See  Bishop  v.  Chambre,  M.&  M.  Rep.  116.;    Henmn 
V.  Dickinson f  5  Bing,  183. 


Wetherby. 
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whether  they  were  satisfied  that  the  addition  of  the       18S4. 
place  where  the  bill  was  payable  was  made  after  it    ^tT"^^''"^^ 

l^EBBROWE 

was  accepted  by  the  defendant  ?  if  it  was,  there  v. 

was  nothing  to  shew  that  the  defendant  authorized 
the  alteration,  and  therefore,  the  alteration,  being  a 
material  one,  vitiated  the  acceptance  :  it  materially 
altered  the  situation  of  the  parties,  inasmuch  as  the 
drawer  and  indorsier  would  be  made  liable,  as 
upon  a  default  by  the  acceptor,  if  he  failed  to  pay 
the  bill  at  a  place  of  which  he  might  have  no  know- 
ledge, and  so  no  opportunity  of  providing  funds 
there  to  meet  the  bill  when  at  maturity ;  the  result 
of  this  would  be,  that  the  acceptor  might  be  made 
liable  to  costs  at  the  suit  of  these  parties. 

Verdict  for  the  defendant. 

Talfourd  Seijt.  and  Welsby  for  the  plaintiff. 
Wilde  Seijt  for  the  defendant,  (a) 

(a)  The  same  point  came  before  Lord  Lyndhurst  C.  B.  Iq 
the  case  of  Taylor  v.  Moseley,  tried  at  the  Middlesex  sittings 
after  Michaelmas  term,  1833,  when  his  Lordship  recognized 
the  case  o^ Macintosh  v.  Haydon^  R.  &  M.  N.  P.O. 362. ;  and  the 
plaintiff,  suing  on  a  bill  altered  in  the  same  manneir  as  the  bill 
in  the  principal  case,  was  nonsuited. —  Although,  therefore,  there 
has  not  been  any  decision  in  Banco  as  to  the  materiality  of  an 
alteration  of  a  bill  of  exchange,  by  adding  a  particular  place 
of  payment  to  the  words  of  acceptance,  without  the  acceptor's 
authority,  since  the  statute  1  &  2  G.  4.  c.  78.  came  into  operation^ 
the  point  perhaps  may  be  considered  as  settled  by  the  concurrent 
decisions  of  the  two  Lord  Chief  Justices  and  the  Lord  Chief 
Baron.  —  Where  the  alteration  is  made  with  the  consent  of  the 
acceptor,  it  clearly  does  not  vitiate  the  acceptance. —  (Scq 
WaUer  v.  Cuhley,  2  C.  &  M.  15L) 
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ADJOURNED  SITTINGS  IN  LONDON. 


^S^^iIj""  reeve  V.  UNDERBILL  and  Others. 

In  coTcnant,      (^  VENANT. 
the  party  on 

^om  the  The  deed  declared  upon,  contained  Covenants ; 

the  issue  lies.  First,  that  the  defendants  would  assign  a  lease  to 
bSltigh  ^^^  plaintiff;  and,  secondly,  that  they  would  also 
the  damages  make  over  to  him  the  fixtures  upon  the  premises. 
tained.      '     Breaches,  first,  that  the  defendants  would  not  assign 

the  lease  to  the  plaintiff.  Secondly,  that  the  de- 
fendants would  not  make  over  the  fixtures  to  the 
plaintiff.  Plea,  that  the  deed  was  obtained  by  the 
plaintiff  from  the  defendants  by  fraud  and  covin. 

Replication,  traversing  that  allegation,  and  issue 
thereon. 

Atcherley  Serjt.  for  the  defendants,  claimed  the 
right  to  begin,  the  affirmative  of  the  issue  lying 
on  them. 

JVilde  Serjt.,  contra.  The  plaintiff  is  entitled 
to  begin  under  the  rule  recently  adopted  by  the 
Judges,  (a)  It  is  true  the^affirmative  of  the  issue 
is  on  the  defendants;  but  the  damages  are  here  quite 
unliquidated.  It  is  an  action  for  breach  of  a  special 
agreement :  the  amount  of  damages  will  depend  on 
a  variety  of  circumstances  which  the  plaintiff  has 
a  right  to  lay  before  the  jury. 

(a)  Vide  suprdy  p.  28L 


Underhill. 
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TiNDAL  C.  J.    It  certainly  was  not  meant  that       i834. 
the  new  rule  should  extend  to  such  cases  as  this  :     ^*TP^"^^ 
to  be  sure,  it  can  hardly  be  said  in  any  case  where  v. 

the  action  is  for  breach  of  a  special  agreement, 
that  the  damages  are  precisely  ascertained;  but 
here  the  amount  is,  after  all,  matter  of  mere 
calculation,  and  not  liable  to  be  increased  by  any 
matter  that  the  plaintiff  can  urge  in  aggravation  : 
it  is  otherwise  inactions  of  libel,  slander,  ancT  other 
cases  where  the  action  is  brought  for  malicious 
injuries.  I  think  the  defendants  are  in  this  case 
entitled  to  begin,  the  affirmative  lying  on  them. 

The  defendants  accordingly  opened  their  case,  (a) 

Verdict  for  the  plaintiff. 

fVilde  Seijt  and  Barstow  for  the  plaintiff.  ^ 
Atcherley  Serjt  and  Busby  for  the  defendant. 

(a)  In  Absalom  v.  Beaumont  and  others,  tried  at  Westminster, 
February  8.  1837»  which  was  an  action  on  a  policy  of  insurance 
against  fire,  there  were  four  pleas,  in  all  of  which  the  affirmative 
was  on  the  defendants.  Lord  Denman  C.  J.,  after  argument  in 
which  Carter  v.  Jones^  6  Car.  &  P.  64.  suprh^  281.  and  Cooper  v. 
WaUey^  M.  &  M.  248.  were  cited,  ruled  that  *'  in  all  cases  where 
any  affirmative  issue,  or,  to  speak  more  correctly,  any  affirmative 
proof,  lay  on  the  plaintiff  to  shew  what  damages  he  was  entitled 
to,  the  plaintiff  had  a  right  to  begin."  The  plaintiff  accordingly 
did  begin,  and  after  evidence  had  been  given,  the  defendants 
submitted  to  a  verdict  upon  terms. 

It  would  seem  that  the  resolution  of  the  Judges  mentioned  in 
Carter  v.  Jones  stopped  short  of  what  was  wanted  for  the 
guidance  of  the  profession. 


0  0  4 


443  CASES  AT  NISI  PRIUS,  EXCHEQUER, 

1834. 


ADJOURNED  SITTINGS  IN  THE  EXCHEQUER. 


we»m.n.t,..  mash  v.  densham. 

In  case  for       Case  for  a  fraudulent  misrepresentation. 
SsrejSnt.        Th®  declaration  stated   that  the  plaintiff  was 
ation,  an         about  purchasing  a  horse  of  J.  Maddox.  and  that 

amendment  of    .  .^-^-.^  .i^i»  i  ^ 

themitrepre-  the  said  /•  M.  Warranted  the  horse  to  be  sound, 
Sw^lnay  ^"^  ^  S^^^  workcr ;  that  for  the  truth  and  cor- 
be  made  at      roboratiou  of  his  statement  he  referred  the  plaintiff 

to  the  defendant,  and  that  the  defendant,  in  answer 
to  the  plaintiff's  inquiries,  warranted  the  horse  to 
be  sound,  and  a  good  worker,  and  knowingly, 
falsely,  and  fraudulently  asserted  and  affirmed  that 
the  representation  of  Maddox  was  true.  Breach, 
that  the  representation  of  Maddox  was  untrue,  and 
that  the  horse  was  not  sound  nor  a  good  worker. 
Plea,  not  guilty. 

The  evidence  was  that  the  defendant,  on  being 
referred  to  by  the  plaintiff,  said  he  warranted  the 
horse  sound  in  the  wind. 

ErlCy  for  the  defendant,  objected  that  the  war- 
ranty and  misrepresentation  alleged  in  the  declar- 
ation were  not  proved. 

Alderson  B.  I  think  the  declaration  is  sub- 
stantially proved,  and  therefore  I  shall  direct  the 
record  to  be  amended  under  the  recent  act  (a) 

(a)  Stat.  3  &  4  Will.  IV.  c.  42.  s.  23. 
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443 


The  variance  relied  upon  by  the  defendant  is  not 
material  to  the  merits.  The  merits  are  whether  or 
no  the  defendant  made  a  fraudulent  misrepre- 
sentation  ?  It  is  proved  that  he  did  :  and  though 
the  terms  of  the  misrepresentation  are  not  quite 
accurately  stated  in  the  declaration,  it  is  clear  that 
the  defendant  cannot  have  been  misled  by  the 
statement.  If  he  had  been,  I  would  not  amend. 
But  he  comes  here  to  defend  himself  from  the 
charge  of  having  made  a  fraudulent  misrepresent- 
ation on  the  occasion  of  this  sale  ;  and  whether  he 
represented  the  horse  to  be  wholly  sound  or  merely 
sound  in  the  wind,  makes  no  difference  in  the 
merits. 

Verdict  for  the  plaintiff,  (a) 


18S4. 


It.  V.  Richards  and  Carrow  for  the  plaintiff. 
JErle  for  the  defendant. 

(a)  See  Hanbury  v.  EUa,  1  Adol.  &  Ell.  61. 


GILES  V.  SMITH. 

Trover. 

The  action  was  brought  by  the  plaintiff,  a  bank- 
rupt, against  his  assignee  to  try  the  validity  of  the 
fiat. 

The  fiat  and  assignment  were  said  to^  have  been 
lost,  and  in  order  to  prove  that  proper  search  had 
been  made  for  those  documents,  that  secondary 
evidence  of  their  contents  might  be  let  in,  the  de- 


WxSTafI5STtB, 

Dec.  2. 

In  trover  by  a 
bankrupt 
against  his 
assignee,  the 
official  as- 
signee is  a 
competent 
witness  for  the 
defendant  to 
sustain  the 
bankruptcy. 
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1834.       fendant  called  the  official  assignee  who  had  in  the 
usual  way  assigned  over  to  the  defendant. 

Bompas  Seijt.  objected  that  the  witness  was 
incompetent,  inasmuch  as  the  result  of  the  action 
for  the  plaintiflT  would  be  to  defeat  the  bankruptcy, 
and  deprive  the  assignee  of  the  funds  out  of  which 
the  witness  would  be  remunerated,  under  1  & 
2  W.  4.  c.  5Q.  s.  57.,  whereby  it  is  enacted,  that  *'  it 
shall  be  lawful  for  the  commissioner  before  whom 
any  person  shall  be  adjudged  a  bankrupt  in  the 
said  court  of  bankruptcy,  or  who  shall  appoint  an 
official  assignee  under  the  power  hereinbefore  givmi 
for  that  purpose,  to  order  and  allow  to  be  paid  out 
of  the  bankrupt's  estate  to  the  official  assignee 
thereof^  as  a  remuneration  for  his  services,  such  sum 
of  money  as  shall  appear  to  such  commissioner, 
upon  consideration  of  the  amount  of  the  bank- 
rupt's property,  and  the  nature  of  the  duties  to  he 
performed  by  such  official  assignee,  to  be  just  aud 
reasonable." 

Parke  B.  The  objection  only  goes  to  his  credit, 
because  non  constat  that  the  commissioners  will 
allow  the  official  assignee  any  thing.  In  order  to 
make  a  witness  incompetent,  the  necessary  and  legal 
result  must  be  some  loss  or  gain. 

The  witness  was  admitted. 

Verdict  for  the  defendant  (a) 

Bompas  Serjt.  and  Manselj  for  the  plaintiff. 
F.  Pollock  and  Bonsor^  for  the  defendants. 

(a)  See  this  case  reported  as  to  the  admissibility  of  any  secon- 
dary evidence  of  an  unrecorded  assignment,  1  C  Af.  &  /?.462. 


AFTER  MICHAELMAS  TERM,  S  W.  IV.  445 

18S4. 


JACOB  V.  Sir  W.  HUNGATE.  Goildhall, 

Dec,  19. 

Assumpsit  by  second  indorsee  against  acceptor  of  The  feet  of  a 
a  bill  of  Exchange,  drawn  upon  him  by  one  Stade^  been  aw^ied 
payable  to  the  drawer's  order.  to  raise  money 

Plea,  That  the  defendant  accepted  the  bill  and  ^r,  ancurtEe 
delivered  it  to  the  drawer  for  the  purpose  only  of  P»y«« '^?^"? 

,  *      *^  •'  appropriated 

his  getting  it  discounted,  and  paying  the  proceeds  the  money  so 
over  to  the  defendant  for  his  (the  defendant's)  own  owtvuse^is  not 
use  ;  that  the  drawer  had  never  paid  him  over  such  sufficient  to 
proceeds,  nor  had  he,  the  defendant,  received  any  subsequent  in- 
consideration  or  value  for  the  said  bill,  or  any  part  fh^he  ^ve^^ 
thereof;  that  the  drawer  without  any  consideration  value  for  the 
indorsed  the  bill  to  one  Mary  Hughes^  who  also, 
without  consideration,  indorsed  it  to  plaintiff,  and 
that  neither  she  nor  the  plaintiff  during  all  the 
time  aforesaid  gave  any  value   for  said  bill,  and 
that  they  respectively,    during    the    time    afore- 
said, had  notice  of  all  the  matters  hereinbefore 
mentioned. 

Replication,  That  the  plaintiff  gave  full  value  for 
the  bill ;  and  that  said  Mary  Hughes  did  not  in- 
dorse it  to  plaintiff  without  consideration ;  and  that 
the  plaintiff  had  not  such  notice  as  in  the  plea 
mentioned  and  issue  thereon. 

Bompas  Seijt  for  the  plaintiff,  contended  that 
on  these  pleadings  he  was  not  under  the  necessity 
of  calling  witnesses  to  shew  that  he  gave  value  for 
the  bill ;  the  possession  of  the  bill,  under  an  in- 
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18S4..       dorsement,  was  itself  sufficient  evidence  of  con- 
"•^■v"^^    sideration. 

Jacob 

HuNGATE.  Himfrey,  contrd.  The  plaintiff  has  only  tra- 
versed  two  averments  in  the  plea:  1st,  that  he 
took  the  bill  from  Mary  Hughes  without  consider- 
ation ;  2dly,  that  he  had  notice  of  the  original 
want  of  consideration :  the  other  averments  are 
not  traversed.  It  stands,  therefore,  admitted  on 
record  that  the  drawer  originally  appropriated  the 
bill  to  his  own  use,  in  fraud  of  the  acceptor,  wba 
was  to  have  had  the  proceeds,  and  also  that  he 
indorsed  the  bill  to  Mary  Hughes  without  conn- 
deration.  Now  these  facts  (which  are  virtuallj 
admitted  by  the  pleadings)  are  sufficient  to  give  a 
taint  to  the  holder's  title  to  the  bill,  and  would 
under  the  old  practice  of  the  Courts  be  suflScieot 
to  cast  on  him  the  burthen  of  proving  that  he  gave 
value  for  it,  Thomas  v.  Newton  («),  and  the  new 
rules  were  not  intended  to  shift  the  burthen  d 
prooffrom  one  party  to  another. 

Bompas  Seijt  in  reply.  The  new  rules  of  plead- 
ing have  thrown  this  difficulty  on  the  plaintiff.  If 
the  matter  of  defence  had  arisen  under  the  old 
system,  the  defendant  would  under  the  general 
issue  have  had  to  prove  all  the  matters  alleged  in 
his  plea,  and  he  should  be  equally  bound  to  prove 
them  now.  He  also  disputed  the  correctness  of 
the  decision  in  Thomas  v.  Newton  ;  and  as  to  the 
suggestion  oijraudy  he  said  that  there  was  no  alle- 
gation of  fraud  on  the  face  of  the  plea. 

Ill    -  ■ -  -  — 

(a)  2  C.  &  P.  606- 
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Parke  B.  (after  looking  through  the  pleadings)  18S4. 
said,  I  do  not  think  there  is  any  such  allegation  of 
fraud  on  the  part  of  the  payee,  as  makes  it  neces- 
.^ary  on  that  ground  for  the  holder  to  prove  consi- 
deration. In  effect  it  only  comes  to  this,  that  the 
payee,  Slade^  received  the  bill  for  the  purpose  of 
paying  the  proceeds  to  the  defendant,  and  has 
failed  to  do  so :  it  is  not  averred  there  was  any 
fraud  in  the  transaction.  Then  if  the  case  is  put 
simply  on  the  want  of  consideration,  the  correct- 
ness of  the  decision  in  Thomas  v.  Newton  upon 
that  point  has  been  much  questioned.  I  have 
myself  heard  Lord  Tenterden  rule  differently. 
There  was  a  subsequent  case  of  Heath  v. 
Sansom  (a),  where  some  of  the  Judges  were 
of  opinion  that  where  the  original  payee  had 
not  given  value  for  the  bill,  the  indorsee  must 
prove  that  value  had  been  given  for  it  by  himself, 
or  by  some  prior  indorsee,  but  I  thought  then 
that  the  rule  should  not  go  that  length.  I  could 
not  see  that  the  circumstance  of  the  bill  having  been 
originally  accepted  for  the  accommodation  of  the 
drawer,  ought  to  throw  upon  the  holder  the  burthen 
of  proving  the  consideration  which  he  gave  for  the 
bill.  I  retain  that  opinion  still ;  and  I  know  that 
several  of  the  Judges  who  were  not  of  my  opinion 
at  that  time,  have  since,  on  reconsideration,  been 
disposed  to  concur  in  it.  (h)  I  am  therefore  of  opi- 
nion that  there  is  not  enough  in  these  pleadings  to 
call  on  the  plaintiff  to  prove  value. 


(a)  2  B.  &  Adol.  291. 

(b)  See  WhiUaker  v.  Edmunds^  suptd,  p.  366. 
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18S4. 


Jacob 

V, 
HCNGATB. 


The  defendant  accordingly  went  into  his  case 

and  endeavoured  to  support  his  plea ;  but  there 

was  a 

Verdict  for  the  plaintifil  (a) 

Bompas  Serjt.  and  Steer  for  the  plaintiff. 
Htmfrey  and  Mansel  for  the  defendant. 


(fl)  See  Mills  v.  Barber^  1  Mees.  &  W.  425.    It  seems  now 
to  be  settled,  that  the  circumstance  of  the  bill  having  been  sc- 
cepted  without  value  received  by  the  acceptor,  is  not  sufficient 
to  cast  upon  the  holder  the  onus  of  proving  the  coDsideration 
which  he  gave  for  the  bill ;  on  the  other  hand,  if  the  bill  was 
obtained  from  the  acceptor,  or  some  party  between  him  and 
the  holder,  JraudulerUly,  this  throws-  such  a  taint  on  the  biB 
as  to  make  it  necessary  for  the  holder  to  prove  consideratioBi 
The  principal  case  may  perhaps  be .  considered  of  a  mixed 
nature ;   there  being  something  more  than  a  mere  defect  of 
consideration  between  the  original  parties  to  the  bill,  inasmuch 
as  it  was  alleged  in  the  plea,  not  that  the  bill  was  accepted  for 
the  accommodation  of  the  drawer,  but  that  he  had  appropriated 
the  proceeds  of  it  to  his  own  use,  in  breach  of  the  eontrad 
behveen  him  and  the  acceptor  ;  still,  there  was  no  allegatioo  of 
fraud  in  the  transaction. 
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1835. 

WATTS  V.  FRASER  and  Another.  wZ^^^ 

Feb.  3. 

Case  for  a  libel  published  in  a  pubUcation  called  In  an  action 
"  Fraser's  Magazine."  Si'uto 

Pleas — general  issue,  and  a  justification  of  the  '^e  plaintiff, 

truth  of  the  libel.  the  provoca- 

For  the  defendants,  evidence  was  offered  that  the  ^u  1^^*^ 

'  cnarsed,  are 

plaintiff  had  published  libels  against  the  defendants  admissible  in 
shortly  before  the  publication  complained  of  in  the  d^fge^"  ^ 
declaration,  and  it  was  contended  they  had  a  right 
to  offer  this  evidence  in  mitigation  of  damages* 

For  the  plaintiff  it  was  answered  that  such  evi- 
dence was  not  admissible.  If  the  defendants  were 
permitted  to  give  evidence  of  the  libels  allied  to 
have  been  published  by  the  plaintiff,  on  the  ground 
that  they  were  the  provocation  which  led  to  the 
libel  complained  of  in  this  action  ;  the  plaintiff 


450 


CASES  AT  NISI  PRIUS,  K.  B. 


1835. 


Watts 

V. 

Fraser 
and 
Anotheb. 


should  be  allowed  to  give  evidence  either  of  the 
truth  of  the  libels  which  he  had  published,  or  to 
shew  that  the  defendants  had  commenced  the 
attack  by  other  yet  earlier  libels,  prior  in  date  to 
the  first  of  the  plaintiff's  libels ;  either  of  these 
courses  would  be  open  to  very  great  inconvenience, 
and  it  was  submitted  that  the  only  correct  course 
was,  to  leave  the  defendant  to  bring  his  cross-action 
for  any  ground  of  complaint  which  he  might  have 
against  the  plaintiff^  and  May  v.  Brown  (a)  was 
cited. 


Lord  Denman  C.  J.  Undoubtedly  there  is  great 
difficulty  in  applying  a  proper  principle  to  cases  of 
this  sort  I  cannot  give  effect  to  the  evidence  now 
tendered  for  the  defendants,  as  affording  a  defence 
in  the  nature  of  a  set-off;  but  on  the  other  hand, 
I  do  not  see  how  I  can  wholly  exclude  from  the 
consideration  of  the  Jury  other  libels  published  by 
the  plaintiff,  forming,  as  it  is  alleged,  the  provoca- 
tion by  which  the  defendants  were  goaded  by  tlie 
plaintiff  himself  to  do  the  act  for  which  he  now 
claims  redress :  the  jury  will  say  how  far  the  libels 
are  thus  connected  together ;  if  they  be,  such  evi- 
dence tends  to  shew  that  the  plaintiff  is  in  some 
measure  the  cause  of  the  injury  he  complains  of. 
It  follows  certainly,  that  if  this  evidence  be  re- 
ceived, the  plaintiff  must  be  allowed  to  give  evi- 
dence to  shew  that  the  defendants  commenced  the 
attack,  by  proof  of  other  previous  libels  published 
against  him  by  the  defendants.  I  do  not  wish  to 
give  any  opinion  which  should  have  the  effect  of 


(a)  3B.&C.  119. 
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overruling  May  v.  Brown^  but  I  have  read  that 
case,  and  still  think  I  am  bound  to  receive  this 
evidence. 

The  evidence  was  received  accordingly. 

Verdict  for  plaintiff,  (a) 


18S5. 


Watts 

V. 

Eraser 

and 
Another. 


Sir  J.  Campbell^  and  Barstow  for  the  plaintiff. 
Erk  and  Tyndakf  for  the  defendant 


(a)  The  same  question  came  before  the  Ld.  C.  J.  at  the 
Spring  Assizes  of  1836,  for  the  county  of  York,  in  the  case  of 
Moore  v.  Oastler.  That  was  an  action  for  a  libel,  to  which  the 
defendant  pleaded  the  general  issue,  and  a  justification  as  to 
part,  alleging  facts  which  shewed  that  part  of  the  libel  to  be  true. 

The  defendant  offered  evidence  that  the  plaintiff'had  been  in 
the  habit  of  defaming  the  defendant,  and  had  done  so  very 
recently  before  the  defendant  published  the  libel  in  question. 

Blackbume  and  Wightman^  for  the  plaintiff*,  objected  that  such 
evidence  was  not  admissible ;  Lord  Denrnan  C.  J.  allowed  it  how- 
ever, to  be  given,  saying,  —  **  It  is  undoubtedly  settled  that  a  de- 
fendant cannot  justify,  or  even  excuse,  the  publication  of  slander 
by  merely  shewing  that  the  plaintiff*  had  himself  been  guilty  of 
similar  misconduct  towards  him,  the  defendant.  The  doctrine 
laid  down  by  Lord  Kenyon  in  Anthony  Pasquins  case  (&),  has 
been  long  disapproved  of  by  the  profession  ;  but  where  the  de- 
famatory matter  alleged  to  have  been  published  by  the  plaintiff 
has  been  spoken  at  such  time  and  under  such  circumstances,  as 
to  raise  the  fair  presumption  that  the  defendant's  defamation  may 
have  been  provoked  by  the  plaintiff^'s,  I  certainly  think  the 
evidence  should  not  be  excluded.  In  May  v.  Broton  (c).  Ld.C.  J. 
Abbott  grounded  his  rejection  of  the  evidence  upon  the  fact  that 
there  was  there  nothing  to  connect  the  slander  spoken  by  the 
defendant  with  that  alleged  to  have  been  spoken  by  the  plaintiff, 
or  to  shew  that  the  one  had  been  provoked  by  the  other.  Here 
there  is  evidence  to  that  effect." 

The  evidence  was  accordingly  received.  ^ 

Verdict  for  plaintiff,  damages  one  farthing. 

Blttckbumet  Wightman^  and  Hoggins^  for  the  plaintiff. 

The  defendant  in  person. 

(b)  Cited  in  Tabart  v.  Tipper,  1  Campb.  351. 
,    (c)  3B.&C.  113. 

VOL.   II.  H  H 
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ADJOURNED  SITTINGS  IN  THE  COMMON  PLEAS. 


GmutBALi,  SWAIN  and  Others,  Assignees  of  STRINGER  a 
"■  Bankrupt,  v.  ROBERTS. 

A  defendant     ASSUMPSIT  on  Several  promissory  notes,  made  by 
complied  with  the  defendant,  and  payable  to  the  bankrupt  before 
to  ddfvViM^^  ^^^  bankruptcy.     There  were  also  the  usual  counts 
ticuiare  of  set  for  cfoods  sold  and  the  money  counts, 
will  not  be  Plea,  as  to  the  counts  on  the  promissory  notes, 

Sallowed  to       y^sLXit  of  Consideration,  and  issue  thereon.     As  to 
ive  any  evi- 
enceofhis     the  Other  counts,  set  off  for  1500/.  in  respect  of 

Particulars  work  and  labour  done  and  performed  by  the  de- 
deiiver^  fcudant,  as  the  attorney  and  solicitor  of  and  for 
the  only  dates  the  bankrupt  before  his  bankruptcy,  in  and  about 
j«nLV^828  ^^^  prosecuting  and  defending  divers  suits  at  law 
to  January      and   equitv  for  the  bankrupt,   and  for  fees  &c 

1834     are  not  At/  r  ' 

a  compliance  and  in  and  about  drawing  deeds  &c.,  and  for 
^tWh  an    journies,  and  for  money  paid  &c. 

Replication  non  indebitatus^  S^c. 

Upon  the  defendant's  offering  to  prove  his  set  off, 

Wilde  Seijt,  for  the  plaintiffs,  objected  that  it  was 
not  competent  to  the  defendant  to  do  so.  On  the 
8th  of  August,  the  plaintiffs  having  taken  out  a  sum* 
mons  for  a  particular  of  the  set  off,  oneof  the  learned 
Judges  made  an  order  <'  that  the  defendant  should 
within  a  monih  peremptorily  deliver  to  the  plaintiffi 
attorney  or  agent,   on   account   in   writing,  mth 
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dates^  of  the  particulars   of  the   set  off,  and  in       i835. 
default  thereof,  tliat  he  be  precluded  from  giving     ^'^^^^^ 
evidence  in  support  of  such  set  off  on  the  trial/*    and  Othebs 
The  only  particular  delivered  in  obedience  to  this      rombts. 
order  was  in  the  following  form  :  — 

**From  January  1828,  to  January  1834.  To 
work  and  labour,  care  and  diligence,  of  the  de- 
fendant by  him  done,  performed,  and  bestowed, 
for  the  bankrupt,  as  an  attorney  and  solicitor 
of  the  bankrupt,  in  and  about  the  prosecuting  and 
defending  divers  suits  at  law  and  equity  for  the 
bankrupt,  and  for  fees  due  and  of  right  payable,  in 
reference  thereunto,  and  in  and  about  the  drawing, 
copying,  and  engrossing  divers  deeds  and  writings 
for  the  bankrupt,  and  for  divers  journies  and  at- 
tendances taken,  made,  and  performed,  in  and 
about  the  said  work. 

"  To  money  paid,  &c. 

**  To  money  lent  and  advanced. 

"  To  money  due  on  an  account  stated.     1500/. 

This  was  a  mere  evasion  of  the  Judge's  order : 
there  was  indeed  a  pretended  giving  of  dates^ 
but  such  a  one  as  could  not  possibly  'give  the 
plaintiffs  the  information  they  wanted ;  and  there 
was  not  even  a  pretence  of  specifying  the  amount 
of  the  different  items  of  set  off. 

Bompas  Serjt.,  for  the  defendant.  The  particular 
does  specify  dates,  as  the  order  required  it 
should ;  and  if  the  plaintiffs  did  not  find  it  sufficient 
for  their  purposes,  they  ought  to  have  applied  for 
a  better  particular. 

H  H   2 
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SWAIK 

and  Othsbs 

V. 
ROBBBTS. 
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TiNDAL  C.  J.  It  is  obvious  that  this  is  a  mere 
colourable  compliance  with  the  learned  Judge^s 
order,  I  shall  not,  therefore,  permit  the  defend- 
ant to  go  into  evidence  of  his  set  off. 

The  defendant  was  accordingly  precluded  from 
giving  evidence  of  his  set  off 

Verdict  for  the  plaintiffi. 

Wilde  Serjt.  and  J5w//,  for  the  plaintifis. 
Bompas  Serjt,  for  the  defendant 
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WtmaNRXB, 
Feb.  11. 


When  a  party 
conducts  his 
own  case  and 
examines  his 
own  witnesses" 
cdiinselarenot 
allowed  to 
argue  points  of 
law  for  him. 


MOSCATTI  V.  LAWSON. 

This  was  an  action  for  a  libel  published  by  the  de- 
fendant in  the  Times  newspaper. 

The  plaintiff  conducted  his  case  in  person,  and 
examined  his  witnesses,  but  BtUt  had  a  brief  in  the 
cause,  ostensibly  to  take  notes,  and  argue  any  point 
of  law  which  might  arise. 

A  question  arising  as  to  the  admissibility  in  evi- 
dence of  a  certain  letter  written  by  the  plaintiff 
Butt  rose  to  oppose  the  admission,  when 

Alderson  B.  interposed,  saying:  —  I  do  not 
think  that  I  ought  to  hear  you  at  all.  Either  a 
barrister  is  retained  in  a  cause,  or  he  is  not;  if  he  is 
retained  in  it,  he  ought  to  be  in  his  proper  place— 
at  the  head  of  it,  and  to  conduct  it  throughout 
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The  institution  of  barristers  is  principally  to  assist        1835. 
the  Court  in  the  dispensing  of  justice  :  and  the  pre-     |JP'][^ 
sent  is  one  among  many  instances  which  shew,  that  v. 

if  parties  persist  in  conducting  their  own  causes,  no 
time  and  no  strength  would  be  sufficient  to  get 
through  the  business  of  the  country. 

I  am  aware  that  there  are  many  precedents  to 
bear  out  the  learned  counsel  in  consenting  to  stand 
in  his  present  position,  but  at  the  same  time  I  think 
it  a  very  objectionable  practice. 

The  letter  was  rejected  by  the  learned  Baron 
without  hearing  Butt  on  the  part  of  the  plaintiff. 

A  juror  was  ultimately  withdrawn. 

Plaintiff  in  person. 

Sir  /.  CampbeUj  Platte  and  Humphrey ^  for  the 
defendants. 


PEARCE  V.  ORNSBY.  WMtmirmm 

Feb.  IB. 

Slander.  In  ^^^^ 

The  words  in  the  declaration  charged  the  plain-  ^^'^^  ^®  ^ 

tiff  with  keeping  a  bawdy-house  &c.  are  unambigu- 

The  words  were  proved,  and  Thesiger  for  the  q^nt  words  of 

plaintiff  offered  to  prove  that  after  this  action  the  ""^  **"®  *"" 

defendant  had  repeated  the  same  actionable  words,  wadmiuible. 

Cresswell  for  the  defendant  objected,  and  cited 

Roscoe  on  Evidence,  p.  116.  (a) 

(a)  373.  4th  Edition. 
H  H   3 
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18SS.  Thesiger  relied  on  Plunhett  v.  Cobbetty  5  Esp. 

136. 

Lord  Abinger  C.  B.  The  distinction  is  this,  that 
you  may  give  evidence  of  subsequent  words,  to 
explain  the  words  in  the  declaration ;  but  when 
there  is  nothing  equivocal  in  the  words  charged, 
you  cannot  give  evidence  of  subsequent  words  of 
the  same  import,  for  which  subsequent  words  an- 
other action  may  be  brought  and  damages  recover- 
ed ;  inasmuch  as  the  record  in  this  action  would  be 
no  bar  to  the  subsequent  action  for  the  same  words, 
though  the  evidence  now  offered  would  tend  to 
aggravate  the  damages  in  this.  In  the  case  cited 
of  Plunkett  v.  Cobbetty  the  other  papers  were  offered 
for  another  purpose,  and  Lord  Ellenborough  told 
the  jury  not  to  increase  their  damages  by  the  con- 
sideration of  their  contents  as  libels. 

The  evidence  was  rejected. 

Verdict  for  the  Plaintiff,  (a) 

ThesigeTj  Adolphus,  and  ManseU  for  the  plaintiff. 
Cresswellt  Clarkson^  and  Crompton^  for  the  de- 
fendant 

{a)  See  Symmons  v.  Blake,  in/rSt,  477* 
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1835. 


DEROSNE  V.  FAIRLIE.  '^'^!^:V^ 

Feb.  14. 

Case  for  the  infringement  of  a  patent  for  im-  in  case  for 
provements  iu  extracting  and  refining  sugar.  l"„?S^a. 

Pleas,  1st,  not  guilty;  2dly,  that  the  invention  tent  a  pur- 
was  not  new ;  3dly,  no  sufficient  specification  &c.  licence  to  use 

For  the  plaintiff,  a  witness  was  called  who  on  JJ^f^tent"  * 
the  voire  dire  ,  stated  he  had  purchased  a  licence  witness  for 
to  use  the  patent  from  the  plaintiff.  e  p   n    . 

Crowder^  on  the  part  of  the  defendant,  objected 
to  the  competency  of  the  witness,  inasmuch  as  by 
a  verdict  for  the  defendant,  he  would  be  deprived 
of  his  share  in  the  monopoly,  which  he  held  under 

the  plaintiff. 

Sir  J.  Campbell.  This  verdict  would  not  affect, 
and  could  not  be  given  in  evidence  against,  the 
witness.  The  patent  may  be  still  good,  though 
this  verdict  were  against  the  plaintiff. 

Lord  Abinger  C.  B.  The  witness  might  pos- 
sibly be  even  benefited  by  the  destruction  of  the 
patent.  But  at  all  events  the  witness  would  not 
be  affected  by  this  verdict.  In  any  controversy 
that  arose  between  him  and  the  plaintiff,  it  is  ob- 
vious that  the  witness  could  not  be  benefited  by 
shewing  that  the  verdict  in  this  case  passed  against 
the  defendant :  —  and  as  to  any  other  controversy, 
no  action  at  all  could  be  maintained  against  the 

H  H  4 


V, 

Fairlie* 
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1835.       witness,  and  he  could  maintain  no  action  against 
^•^T"^^^^^    any  one  else  for  the  use  of  the  invention,  inasmuch 
as  he  has  a  mere  hcence. 
The  witness  was  examined  for  the  plaintiff. 

Verdict  for  the  plaintiff,  (a) 

Sir  J.  Campbell,  Ludlow,  Seijt.  and  Godson^  for 
the  plaintiff. 

Sir  F.  Pollock  A.  G.  and  Crowder,  for  the  defend- 
ant 


w^m^^^^ 


(a)  This  case  was  moved  on  other  points,  but  the  point  re* 
ported  was  not  mentioned. 


WM«n.mm  BURKHARDT  V.  ANGERSTEIN. 

Jccot  15*  • 

Where  the  is-  jissuMFsiT  to  rccovcr  the  balance  of  a  tailor's  bill. 
weU  whether  pjg^  as  to  part,  payment  before  action :  as  to 
an  infant  were  Other  part,  infancy. 

c^d^nSfa'ad.  Replication  to  the  plea  of  infancy,  that  the 
inissibie  to       croods  were  necessaries. 

shew  that  the         — 

infant,  at  the  The  plaintiff  was  a  tailor  carrying  on  business 
Sww*!j.  in  St.  James's  Street,  who  had  supplied  the 
ready  supplied  defendant  (at  that  time  a  cornet  in  the  life  cruards) 

with  a  sum-  .  ,  ,  ^  ..        ^  ,  i  .. 

cient  quantity  With  large  quantities  or  wearing  apparel,  amounting 
Sonof »m!S^  in  the  space  of  fifteen  months  to  several  hundred 

pounds. 

Sir  W.  Follett,  for  the  defendant,  offered  evidence 
to  prove  that  within  the  time  comprised  in  the 
plaintiff's  particular  of  demand,  the  defendant's 
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father  had  paid  several  tailors'  bills  for  him.      He        1835. 
relied  on  Ford  v.  FothergiU.  (a)  B^II^d^T 


Fsvle^  for  the  plaintiff,  objected  that  this  was  not 
evidence.  If  the  goods  supplied  were  such  as 
were,  generally  speaking,  necessary  for  a  young 
man  in  the  defendant's  rank  of  life,  the  tradesmen 
were  entitled  to  consider  them  necessary  for  the  de- 
fendant; it  was  no  answer  that  the  defendant 
may  perhaps  have  been  supplied  with  similar  articles 
by  other  tailors,  of  which  (of  course)  the  plaintiff 
could  have  no  knowledge. 

Alderson  B.  said  he  should  t<eceive  the  evidence. 
In  deciding  whether  the  goods  bought  of  the  plaintifi 
were  necessary  for  the  defendant,  it  is  of  course 
material  to  ascertain  to  what  extent  the  latter  had 
already  been  supplied  with  the  same  kind  ot 
goods,  at  or  recently  before  the  time  when  the 
plaintiff  supplied  his  articles. 

The  evidence  was  accordingly  given. 

Verdict  for  the  defendant 

Erie  and  Jardine,  for  the  plaintiff. 
Sir  W.  FoUetty  S.  G.  Bere,  and  Ball,  for  the  de- 
fendant. 

(a)  1  Esp.  R.  211. 


V. 

Anoibitein. 
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1335. 


Giriu>HALL,   MASON  and  Another,  Executors  &c.  v.  DITCH- 
""'•  BOURNE  and  S ARSON. 

On  a  plea  that  This  was  an  action  upon  a  bond  riven  to  secure 

a  bond  was  ob-  '^  ^ 

tained  by  fraud  the  payment  by  instalments  of  a  sum  of  money 
denceTno^t^  agreed  to  be  paid  by  defendants,  (who  were  attor- 
admissibie  to  neys  in  partnership  together,)  for  the  business  of 
defendant  ex-   the  tcstator  of  the  plaintiffs^  who  had  also  been  an 

ecuteditwith   a*tornPv 

full  knowledge  attorney. 

of  its  contents^ 

quence  of  pre-        PlcaS.    1  St,   NoU  estfactum. 

viousfraucL         2jiy^  That  the  bond  was  obtained  by  the  fraud 

and  covin  of  the  plaintiff's  testator. 
Issue  thereon. 

The  execution  of  the  bond  by  the  defendants 
having  been  proved, 

Piatt,  for  one  of  the  defendants,  proposed  to 
shew  that  the  bond  had  been  obtained  from  the 
defendants  by  a  fraudulent  misrepresentation  of 
the  extent  and  nature  of  the  business  which  they 
were  contracting  to  buy  of  the  testator ;  but  it  was 
proved  by  the  witness  who  proved  the  execution 
of  the  bond,  that  both  the  defendants  were  fully 
acquainted  with  the  contents  of  the  bond,  and  that 
in  fact  it  had  been  prepared  by  one  of  them. 

Lord  Abinger  C.  B.  My  opinion  is,  that  the 
defence  which  you  rely  upon,  is  not  open  to  you 
on  this  record.     The  old  books  tell  us  that  the 
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plea  of  fraud  and  covin  is  a  kind  of  special  non  est       1335, 
Jactumj  and  it  ends  "  and  so  the  defendant  says  it    ^"^Tp^^"^^ 
is  not  his  deed."     Such  a  plea  would,  I  admit,  let    and  Another 
in  evidence  of  any  fraud  in  the  execution  of  the  dixchboqbne 
instrument  declared  upon  :  as  if  its  contents  were   and  Sabson. 
misread,  or  a  different  deed  were  substituted  for 
that  which  the  party  intended  to  execute.     You 
may  perhaps  be  relieved  in  equity,  but  in  a  court 
of  law  it  has  always  been  my  opinion  that  such  a 
defence  is  unavailing,  when  once  it  is  shewn  that 
the  party  knew  perfectly  well  the  nature  of  the 
deed  which  he  was  executing. 

Plati.  There  was  a  case  of  D^Aranda  v.  Hou- 
ston tried  in  this  Court,  July  10.  1834,  where  the 
plea  was  the  same  as  here,  and  evidence  was  gone 
into  on  behalf  of  the  defendants,  of  the  same  nature 
as  we  offer  :  there  was,  however,  a  verdict  for  the 
plaintiff,  as  the  Jury  thought  the  case  was  not 
proved. 

Lord  Abinger.  I  am  aware  that  there  have 
been  cases  in  which  it  has  been  done,  but  my 
own  opinion  being  decidedly  against  the  admissi- 
bility of  such  a  defence  under  this  plea,  I  will  not 
consume  the  time  of  the  Court  in  trying  it. 

The  evidence  was  rejected,  and  there  was  conse- 
quently a 

Verdict  for  the  plaintiffs. 

Thesiger  and  Miller^  for  the  plaintiffs. 
Erie  and  Ryland^  for  Ditchboume, 
Piatt  and  Humfret/y  for  Sarson. 
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Ma&on 
and  Another 

V, 
DiTCHBOURNI 

and  Sarsov. 


Only  one 
counsel  can  be 
allowed  to  ad- 
dress the  jury 
for  several  de- 
fendants rely- 
ing on  the 
tame  defence. 


In  Easter  Term,  1835,  the  Defendant  moved  the  Court  for  a 
new  trial,  on  the  ground  that  the  evidence  of  fraud  had  been 
improperly  rejected.  The  Court  made  the  rule  for  a  new  trial  ab- 
solute, in  order  that  the  question  as  to  the  admissibilit j  of  Sttch 
evidence  might  be  more  distinctly  raised.  2C*  M.ftR.720.B. 

The  case  was  accordingly  tried  again  at  the  sittings  afler 
Michaelmas  Term,  1835,  when  the'  evidence  was  received,  bat 
the  Raintifis  had  a  verdict. 

On  this  occasion,  Piatt  having  been  beard  for  the  Defendant 
Sarsan^  Erie  rose  to  address  the  jury  for  the  Defendant 
Ditchboumey  when  Lord  Abinger  interposed,  saying  the  rale 
was,  that  where  two  defendants  relied  upon  precisely  the  same 
ground  of  defence,  only  one  counsel  could  address  the  jtiry,  for 
there  could  not  be  a  verdict  for  one  defendant  and  against  the 
other  —  if  the  bond  were  void  against  one  it  was  void  againit 
both. 


SPRING  ASSIZES,  6  W.  IV. 

DURHAM. 
Coram  Parke  B. 


DOBHAII, 

March  2* 

In  an  action 
on  an  at^ 
tomev^s  bill 
non-delivery 
of  the  bill 
must  be  plead- 
ed, or  the 
plaintiff  need 
not  prove  the 
delivery. 


MOORE  V.  DENT. 

jissuMPsiT  to  recover  the  amount  of  an  attorney's 
bill  of  costs. 

Pleas,  as  to  11/1,  payment  —  as  to  the  residue, 
non  assumpsit. 

Watson,  for  the  plaintiff,  after  proving  the  work 
done,  proposed  to  call  a  witness  to  prove  the  delivery 
of  the  bill  of  costs  under  the  statute,  but 


Parke  B.  said  it  is  quite  unnecessary  for  you  to 
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call  the  witness.  Under  the  new  rules  the  defend- 
ant should  have  pleaded  the  non-delivery  of  the 
bill  of  costs,  if  he  meant  to  take  that  objection. 

The  witness  was  not  called. 

Verdict  for  the  plaintiff,  (a) 

W.  H.  Watson^  for  the  plaintiff. 
Alexandar^  for  the  defendant. 


1835. 


(a)  In  Beck  v.  Mordant^  2  Bingh.  N.  C*  140.,  it  Beems  to 
have  been  taken  for  granted  (though  the  point  was  not  ex- 
presslj  raised)  that  in  an  actton  bretight  upon  an  attorney'^ 
bill,  the  defendant  cannot  rely  on  the  non-delivery  of  the  bill 
unless  he  has  pleaded  that  defence  specially. 


REX  V.  LUCY  BERRY. 

Indictment  for  manslaughter.     The  indictment 
did  not  conclude  contra  formam  stattUi. 
The  prisoner  having  been  found  guilty, 

P^e/ objected  on  her  behalf,  that  the  Court  could 
not  pronounce  the  statutable  punishment  against 
her,  inasmuch  as  the  indictment  did  not  allege  the 
offence  to  have  been  committed  contra  form,  stat.^ 
and  he  cited  Starkie*s  Treatise  on  Crim.  Pleadings 
p.  229. 

Parke  B.  The  objection  is  of  no  avail.  Eleven 
of  the  fifteen  Judges  have  recently  decided  the 


Lancaster, 
March  17. 

On  a  conyic- 
don  of  man* 
slaughter  on 
an  indictment 
formurde^not 
concluding 
contra  formam 
statuti,  punish- 
ment may  be 
inflicted  under 
9  G.  4.  c.  31. 
«.  9. 
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Lucy  Berry. 


point  in  Rex  v.  Chatbum  (a) ;  that  was  an  indict- 
ment for  murder :  the  prisoner  was  convicted  of 
manslaughter  only,  and  it  was  held  that  the  Court 
might  pass  the  statutable  sentence  on  him,  although 
there  was  of  course  no  averment  that  the  offence 
was  committed  contra  formam  statutL  That  con- 
elusion  is  only  necessary  when  a  statute  creates  the 
offence,  not  when  it  merely  regulates  the  punish- 
ment 


Brandt,  for  the  prosecutor. 
Peelf  for  the  prisoner. 


(a)  See  Mood^s  C.  C.  R.  403. 


Coram  Alderson  B. 


Lancaster, 
March  SO. 

In  assumpsit 
for  unwork- 
manlike exe- 
cution of  a 
contract,  plea, 
that  the  work 
was  properly 
done,  the 
plaintiffis  en- 
titled to  begin. 


AMOS  V.  HUGHES. 

-Assumpsit  for  a  breach  of  a  contract  to  emboss 
calico  in  a  workmanlike  manner. 

Breach,  That  the  defendant  did  not  emboss  the 
calico  in  a  workmanlike  manner,  but  on  the  con- 
trary, embossed  it  in  a  bad  and  unworkmanlike 
manner. 

Plea,  That  the  defendant  did  emboss  the  calico 
in  a  workmanlike  manner,  and  issue  thereon. 

A  question  arising,  which  party  was  entitled  to 
begin, 

Alderson  B.  ruled,  that  the  plaintiff  was  en- 
titled. He  said,  questions  of  this  kind  were  not  to 
be  decided  by  simply  ascertaining  on  which  side 
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the  aflSrmative,  in  point  of  form,  lay :  the  proper  i8S5. 
test  is,  which  party  would  be  successful  if  no  evi- 
dence at  all  were  given  ?  Now  here,  supposing  no 
evidence  to  be  given  on  either  side,  the  defendant 
would  be  entitled  to  the  verdict,  for  it  is  not  to  be 
assumed  that  the  work  was  badly  executed ;  there- 
fore the  onus  lies  on  the  plaintiff. 
Tlie  plaintiff  accordingly  began,  (a) 

Verdict  for  the  plaintiff. 

Alexander  and  Tomlinson^  for  the  plaintiff. 
Atcherley  Serjt.  and  W.  H.  Watson^  for  the  de- 
fendant 

*    {a)  In  MiUs  v.  Barber,  1  Mees.  &  Wels.  427.,  the  learned 
baron  observed,  '<  upon  the  question  as  to  who  is  to  begin,  is  it 
**  not  the  proper  test  to  examine  whether,  if  the  particular 
*'  allegation  be  struck  orut  of  the  plea,  there  will  or  will  not  be 
**  a  defence  to  the  action  ?     It  is  immaterial  whether  the  alle- 
^'  gation  be  in  the  affirmative  or  negative."    Undoubtedly,  the 
test  applied  in  the  principal  case,  and  which  is  substantially 
the  same  as  that  suggested  in  the  passage  just  quoted,  seems 
far  more  consistent  with  good  sense,  than  leaving  the  matter  to 
be  decided  by  the  question,  which  party,  in  point  of  form,  has 
the  affirmative  cast  upon  him  :  a  point,  which  is  quite  as  ofben 
regulated  by  the  dexterity  of  the  pleaders,  as  by  the  real  nature 
of  the  controversy  between  the  parties.     In  the  principal  case 
the  plaintiff  admitted,  by  the  form  of  his  breach,  that  the  de- 
fendant had  performed  the  work  contracted  to  be  done,  but  he 
alleged  that  it  had  been  performed  in  an  unworkmanlike  man- 
ner :  therefore  (for  the  reason  assigned  by  the  learned  Judge) 
it  was  incumbent  on  the  plaintiff  to   prove  that  allegation : 
had  the  plaintiff  imprudently  denied  the  defendant's  perform- 
ance of  the  work  gen erall J/ f  the  onus  of  proof  (and  with  it,  of 
course,  theright  to  begin)  would  have  been  shifted  on  the  de- 
fendant :  for  (to  apply  the  learned  Judge's  test)  if  no  evidence 
were  given  of  the  defendant's  performance  of  the  work,  in  any 
way  —  the  plaintiff  would  succeed. 
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Lancastb.,  doe  dem  WILD  v.  ORMEROD. 

March  fll* 

Ejectment. 
The  probate  of      For  the  defendant  it  became  necessary  to  esta- 
admigribiTto    ^^^^^  ^  dcscent  from  a  particular  ancestor ;  and  for 

prove  declara-  this  DUrpose, 
uonsofthe  r     r       » 

testator  as  re- 

question  of*        Atcherky  Seijt.  offered  in  evidence  the  probate 
V^^^^         of  a  will  made  by  a  deceased  member  of  the  family, 

in  which  he  spoke  of  certain  persons  as  his  rela- 
tions. 

CressweUf  for  the  plaintifi)  objected  to  the  receipt 
of  this  evidence.  The  probate  of  a  will  cannot 
be  evidence  in  a  case  where  (as  in  this)  real  pro- 
perty is  in  question.  The  original  will  should  be 
produced ;  but  the  evidence  offered  is  not  even  equi- 
valent to  an  examined  copy.  Starkie  on  Evidence, 
108.  Polhill  V.  PoUiiU,  Bac.  Ab.  Evidence,  W. 
(9)  ;  but  there  is  moreover  an  express  opinion  of 
Mr.  J.  BuUer  that  the  probate  is  not  receivable  in 
evidence,  even  to  prove  relationship  in  a  question 
of  pedigree,  BuU.  N.  P.  246. 

For  the  defendants  it  was  answered,  that  the 
probate  was  not  tendered  to  prove  the  fact  of  any 
devise  of  the  land,  but  merely  as  evidence  of  a  de- 
claration by  the  testator. 
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Alderson  B.,  however,  rejected  the  evidence, 
saying  the  authority  cited  appeared  to  be  exactly 
in  point,  and  he  should  therefore  act  upon  it,  al- 
though he  was  not  altogether  satisfied  with  the 
principle  of  it 

The  evidence  was  rejected. 

Verdict  for  defendant 
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Doe  dem. 
Wild 

V. 
OftMlB0D« 


Cresswell  and  Tomtinson  for  the  plaintifil 
Atcherley  Seijt  and  Wightman  for  the  defendant 


REX  V.  ORRELL. 

The  prisoner  was  indicted  for  the  murder  of  his 
infant  daughter  by  administering  poison  to  her. 

Brandt^  in  stating  the  case  for  the  prosecution, 
after  detailing  the  facts  which  he  proposed  to 
prove,  said  that  he  had  another  head  of  evidence, 
consisting  of  conversations  with  the  prisoner  and 
declarations  by  him,  which,  however,  he  thought 
it  more  fair  to  the  prisoner  not  to  state  in  the  first 
instance. 

Parke  B.  Why  not?  I  have  never  been  able 
to  understand  why  the  whole  case  should  not  be 
stated  to  the  jury,  declarations  as  well  as  facts. 

Brandt  submitted  that  the  general  practice  had 
been  to  omit  in  the  opening  statement  all  detail  of 
expressions  supposed  to  have  been  used  by  the  pri- 
soner, on  the  ground  that  a  prejudice  might  be 

VOL.  II.  I  I 


Lavcaith, 
Mar.  84. 


Inopeninfftha 
for  tne 


prosecution  m 
felony,  coumel 
ought  to  ttftte 
dedarationt 
propoied  to  be 
prayed,  at  wdl 
■t  facts. 
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created  against  him  by  such  expressions,  and  yet 
in  the  result  it  might  turn  out  that  the  prisoner 
had  never  used  them. 

Parke  B.  I  think  that  in  such  a  case  the  prir 
soner  would  sustain  no  injury,  but  the  contrary, 
when  it  was  found  that  the  statement  of  the  coun- 
sel was  unsupported  by  the  evidence.  However, 
I  will  consult  my  Brother  Alderson  upon  the 
subject. 

His  Lordship,  having  conferred  with  Mr.  Baron 
Alderson,  said  that  that  learned  Judge  agreed  in 
the  opinion  already  expressed  by  himself,  namely, 
that  the  fair  and  proper  course  was  to  state  in  the 
opening  all  that  it  was  intended  to  prove. 

Brandt  then  proceeded  to  detail  a  conversation 
in  which  the  prisoner  had  expressed  an  intention 
to  kill  his  child. 

Brandt  and  Trqffbrd  for  the  prosecution. 
The  prisoner  had  no  counsel. 


ToxK, 
Afiiresft  50. 


YORK. 
Coram  Parke  B. 


PICKLES  V.  HOLLINGS  and  Another. 


nl^^tVvMe    ^^^^  ^^  ^^  action  on  the  case  against  the  de- 
iothecotUof  fendants,  as  owners  of  a  coach,  for  running  overs 

sp^  ^mL    fiH^y  of  the  plaintiff's  through  the  negligent  driving 
^t\msf  be      Qf  t}jgi|.  servant 

made  compe^ 

tent  by  in- 

donemtot  on  the  record  purfuant  to  stat.  3  and  4  W.  4.  c.  42.  «.  26,  27. 
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For  the  defendants,  the  man  who  drove  the  coach 
at  the  time  was  called  to  prove  that  the  accident 
arose  in  consequence  of  the  filley  starting  at  the 
coach  as  it  passed,  and  that  the  person  leading  the 
fiUey  ought  not  to  have  brought  it  so  nearthe  coach. 

Blackbumej  for  the  plaintiff,  objected  to  the  wit- 
ness as  incompetent,  unless  he  were  released. 

Parke  6%  In  my  opinion,  it  is  not  necessary  to 
have  any  release ;  the  verdict,  it  is  true,  might  be 
given  in  evidence  against  the  witness  to  prove  the 
amount  of  damages,  in  case  an  action  be  hereafter 
brought  by  the  defendant  against  him ;  that  is  the 
only  ground  of  objection  which  can  be  relied  upon 
as  making  the  witness  incompetent ;  and  as  to  that 
objection,  it  may  be  removed  under  the  late  statute 
by  making  ao  indorsement  on  the  record.  My  own 
opinion  therefore,  is,  that  a  release  is  not  necessary  \ 
if  the  defendant  think  it  safe  to  avoid  all  question 
by  giving  a  release,  he  may ;  but  I  shall  receive  the 
evidence,  if  tendered,  without  one. 

A  release  could  not  conveniently  be  given, 
and  the  witness  was  examined  without  one,  his 
name  being  indorsed  on  the  record. 

Verdict  for  plaintiff,  (a) 

Blackbumc  and  Starkie  for  the  plaintiff. 
Knowles  for  the  defendant 

^  ■      ■ ■ — — — » ■  I  na 

(a)  See  Creevj/  t.  BowmaHf  infrdf  p.  496» 
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Apruu  SPENCER  V.  AMERTON. 

Charges  made  This  was  an  action  for  libel  on  the  character  of 
^mil^t^^  the  plaintiff,  as  a  township  constable, 
constable  of  a       Pleas,  Ist,  General  issue, 
meeting  of  2dly,  Pleas  of  justification. 

meTto^nTeBti-  ^^  appeared  in  evidence  that  complaints  had  ex- 
gate  the  con-  istcd  in  the  township  respecting  certain  proceedings 
ofthcmon^  of  the  plaintiff  whilst  constable,  and  that,  in  parti- 
oftheinhabi-    cular,  a  complaint  had  been  made  as  to  a  sum  of 

tantSy  are  pn-  ^ 

▼iiegcd,and     money  received  by  him  some  years  before,  and 
^ietter^if  the  which  he  was  alleged  not  duly  to  have  accounted 
'^^^^ted  **    for:    that  a  meeting  of  the  rate  payers  for  the 
from  attend,     township  had  been  called  for  general  purposes; 
iwty  SiiMing    ^^^^  '^®  defendant,  who  was  an  inhabitant  and  rate 
"J^ch  letter  to    payer  in  the  township,  did  not  attend  it,  but  wrote 
must  prove     and  sent  the  letter  complained  of  as  a  Hbel,  which 
thcmlt"^e^^  ^^^   addressed   to   the   meeting,    and    in   which 
to  have  been    letter  (afler  complaining  of  the  plaintifPs  extrava- 
gant expenses  in  his  office)  the  defendant  required 
that  the  plaintiff  should  be  called  upon,  either  by 
action  or  indictment,  to  account  for  the  sum  o( 
money  before  referred  to.     The  letter  was  .opened 
and  publicly  read  at  the  meeting  by  the  chairmaDy 
in  the  presence  and  hearing  of  the  persons  there 
assembled. 

The  defendant's  counsel  abandoned  the  justi- 
fication, but  contended  that  he  was  entitled  to  a 
verdict  on  the  general  issue,  on  the  ground  that 
the  letter  complained  of  was  a  privileged  commu- 
nication made  by  a  party  interested,  to  other  parties 


Spencer 

V, 


SPRING  ASSIZES,  5  W.  IV.  47i 

equally  interested,  with  a  view  to  steps  being  taken       1935^ 
for  their  common  benefit. 

For  the  plaintiff  it  was  answered,  that  even  ad- 
mitting that  such  a  statement  as  that  complained  Amebion. 
of  might  have  been  privileged,  if  made  by  the  de- 
fendant personally  at  the  meeting,  he  bad  no  right 
to  send  it  in  the  form  of  a  letter ;  that  a  party 
claiming  a  privilege  of  this  nature  was  bound  to 
use  it  in  the  form  least  injurious  to  the  person 
whose  character  was  at  stake ;  and  that  here  the 
defendant  had  pursued  a  different  course,  for  de- 
famatory matter,  written  or  printed,  was  of  a  more 
injurious  tendency  to  the  party  defamed  than  mere 
verbal  slander,  and  was  so  considered  in  the  eye  of 
the  law.  The  defendant  had,  nevertheless,  not 
taken  the  trouble  of  attending  the  meeting,  and 
there  stating  his  sentiments,  but  had  unnecessarily 
chosen  to  express  his  opinion  of  the  plaintiff  in  a 
more  durable  and  injurious  form,  without  shewing 
any  excusable  ground  for  so  doing. 

Parke  B.  (in  his  address  to  the  jury)  said,  there 
is  no  doubt  this  is  a  communication  which,  if  made 
bondjidet  the  defendant,  as  a  party  interested, 
might  have  made  at  the  meeting  by  word  of  mouth ; 
and  it  seems  to  me  equally  clear,  that  if  he  had . 
any  sufficient  reason  for  being  absent,  he  might 
well  send  in  writing  what  he  could  not  come  to 
say  verbally.  There  is  here  no  evidence  on  either 
side  whether  the  defendant  was,  or  was  not,  neces- 
sarily absent;  but  the  communication  being  made 
by  a  party  interested,  must  be  held  to  be  primd 
facie  privileged,  and  therefore  I  think  it  was  at  all 
events  incumbent  upon  the  plaintiff  to  give  evi- 
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dence  to  shew  that  the  defendant's  absence  was 
wilful ;  without  that  evidence,  the  point  taken  on 
behalf  of  the  plaintiff  does  not,  in  my  opinion,  arise. 
In  the  absence  of  that  evidence,  can  you  come  to 
the  conclusion  that  the  defendant  was  actuated  by 
41  malicious  motive  ?  If  not,  the  ocoasicHi  justifies 
him,  and  you  must  acquit. 

Verdict  for  defendant. 


Alexander  and  TomUnson  for  the  plaintiff 
Blackbume  and  Starkie  for  the  defendant 


Jprtte. 

A  witnei t  in- 
terested in  the 
result  of  a  suit 
an  equity,  is 
uot  inade  com« 
petent  on  an 
issue  directed 
in  such  suit, 
by  8  and  4 

ir.  4.  c.  43. 

M.  26,  27. 

On  an  issue  to 
tnr  the  validity 
of  a  modus 
within  a  cer- 
tain district 
in  occupier  of 
lands  within 
the  district  is 
incompetent 
to  prove  such 
modus. 


STEWART  and  Another  v.  BARNES. 

This  was  an  issue  directed  by  the  Court  of  Ex- 
chequer (Equity  side),  to  try  whether  from  time 
immemorial  certain  lands  in  the  possession  of  the 
plaintiffs  formed  part  of  a  district  of  the  hospital 
of  St.  Nicholas  Richmond,  and  whether  from  time 
immemorial  a  certain  modus  had  been  payable  in 
lieu  of  the  tithes  for  that  district 

For  the  plaintiffi  (who  had  to  establish  the 
modus),  a  witness  was  called,  who  on  the  voir  dire 
described  himself  as  the  occupier  of  lands  within 
the  district  in  question,  whereupon  it  was  objected 
for  the  defendant,  that  he  was  an  incompetent 
witness. 

Alexander  for  the  plaintiffs,  relied  upon  the  act 
3  &  4  ^.  4.  c.  42.  s.  26  &  S7.>  as  removing  the 
olgection. 
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For  the  defendants  it  was  answered,  1st,  That 
the  statute  did  not  apply  at  all  to  a  case  where  an 
issue  was  directed  by  a  Court  of  Equity ;  here  a 
decree  might  be  made,  of  which  the  party  might 
hereafter  avail  himself.  Sndly,  That  the  objection 
was  that  the  witness  was  interested,  not  merely  in 
the  record,  but  in  the  fact ;  for  the  destruction  of 
the  modus  by  the  decree  of  the  Court  of  Equity 
would  be  followed  by  payment  of  tithe  in  kind, 
by  which  the  witness  would  be  prejudiced  and 
prevented  from  setting  up  the  modus. 

Alderson  B.  The  act  of  parliament  only  re- 
moves the  objection  where  the  witness  is  incom- 
petent "on  the  ground  that  the  verdict  or  judg- 
ment in  the  action  on  which  it  shall  be  proposed 
to  examine  him  would  be  admissible  in  evidence 
for  or  against  him/*  Here,  it  is  not  a  verdict  or 
judgment  which  would  be  used  in  evidence  for  the 
witness.  It  is  the  decree  of  a  Court  of  Equity 
which  might  be  so  used.  Neither  is  this  an  action, 
but  an  issue.  I  think  the  statute  does  not  apply ; 
and  I  have  spoken  to  the  other  Judges  of  the 
Court  of  Exchequer,  and  they  are  of  the  same 
opinion.  I  am  also  inclined  to  think  that  the 
second  objection  is  a  valid  one,  the  witness  having 
a  direct  interest  in  procuring  the  modus  to  be  esta- 
blished. 

The  witness  was  rejected. 

Verdict  for  the  defendant 

Alexander  J  Wightman^  and  J.  Dundas  for  the 

plaintiffs. 

Cresswellf  Starkie^  and  D.  Dundas  for  the  de* 

fendant 
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8.  DYSON  V.  W ARRIS  and  Another. 

^^^  *^     Assumpsit  on  a  promissory  note, 
down  to  trial       There  were  special  pleas;  and  replications  which 
SueTaiiM     tendered  issue  on  those  pleas.     After  the  jury  had 
been^nedby  been  swom,  and  CressweU  had  opened  the  case  for 
ofthemnfifor,  the  defendant,  (the  affirmative  being  supposed  to 

adding  the 

triaL  If  the  Farke  B.  observed,  that  the  record  was  defective, 
flwor^dbre"  there  being  no  similiter  added  by  the  defendants, 
the  defect  is  though  to  One  of  the  replications  an  "  &c.'*  wai 
they  should  be  added.  His  Lordship  said  that  probably  the  *^&c'' 
thT^li^i^^    might  be  equivalent  to  the  similiter  to  that  one 


has  been         replication,  but  as  to  the  other  the  jury  had  no 

added. 

^^  issue  to  try. 

The  parties  thereupon  expressed  a  willingness  to 
let  the  similiter  be  inserted  how ;  but 

Parke  B.  observed  that  there  still  might  be  a 
difficulty :  for  instance,  it  would  be  difficult  to  as- 
sign peijury  against  any  of  the  witnesses,  inasmuch 
as  the  evidence  would  be  given  on  the  trial  of  an 
issue  which  was  not  joined  between  the  parties  at 
the  time  the  jury  were  sworn,  —  an  issue  therefore 
which  the  jury  were  not  swom  to  try.  The  proper 
course  of  proceeding  would  be  to  let  the  amend- 
ment be  made,  and  then  have  the  jury  resworn. 
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This  was  accordingly  done,  and  the  trial  pro- 
ceeded (a). 


1SS5. 


(a)  In  Sayer  v.  Pocock^  Cowp,  407.,  where  the  similiter  had 
not  been  added,  the  Court,  after  verdict,  allowed  the  plaintiff 
to  amend  the  record  by  inserting  the  similiter  instead  of  the 
'<  &c«y"  Lord  Mansfield  saying,  "  that  he  would  adopt  the  rea- 
soning of  Lord  CoXe,  and  construe  '&c/  to  mean  every  necessary 
matter  that  ought  to  be  expressed/'  Co.  Lit.  17.  b.  And  the 
Court  of  Common  Pleas  in  a  recent  case,  where  the  *'  &c."  had 
been  added  after  the  tender  of  issue,  adopted  the  same  course. 
Reeder  v.  Bloom,  2  Bing.  884. 

It  is  presumed  at  the  present  day  the  Court,  would  be  dis- 
posed, in  furtherance  of  justice,  to  allow  the  similiter  to  be 
added  after  verdict,  even  where  no  '<  Sec"  has  been  inserted  in 
the  record,  though  some  doubt  seems  to  exist  upon  the  point ; 
for  while  the  Court  of  King's  Bench,  on  the  one  hand,  appears 
to  have  allowed  the  amendment,  even  in  a  penal  action  (Wright 
qui  tarn  v.  Hortoriy  1  Starkie  N.  P.  C.  400),  the  Court  of  Common 
Pleas,  on  the  other  hand,  in  a  more  recent  case,  set  aside  the 
Terdict  for  irregularity,  the  successful  party  having  taken  the 
record  down  to  trial  without  adding  any  similiter  (^Griffith  v. 
Crockfordf  3  Brod.  &  B.  p.  1.)  It  is  to  be  observed,  however, 
of  this  latter  case,  first,  that  the  then  recent  decision  of  Wright 
g.  t.  V.  Hortofif  does  not  seem  to  have  been  brought  under  the 
notice  of  the  Court  of  Common  Pleas ;  and  secondly,  that  the 
Court  was  not  asked  to  allow  the  amendment,  the  point  raised 
being  merely  whether  the  record  had  been  irregularly  taken 
down  for  trial. 
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SARUM. 
Coram  Gurmby  B. 


mJ^Tio.  ^^OE  dem.  SMITH  v.  SMART. 

Wherethe        EjECTMENT. 

plaintiff  in 

ejectment 

Giaimt  at  heir  Crowdcr  for  the  defendant  claimed  the  right  to 

defendant  at  begin.     He  Stated  that  he  claimed  the  property  in 

tbe^hdnl^  question  under  the  will  of  a  Mrs.  Smith,  and  he 

be  admitted,  admitted  that  the  lessor  of  the  plaintiff  was  the  hdr 

is  entitle  to  ^^  '^^  ^^  ^^s*  Smith,  and  that  she  died  seised. 

begin,  thoufffa 
the  plaintiff 

professes  to  Erie  resisted  this,  on  the  ground  that  as  to  part 

stenX^tma"  ^^  ^^^  property  he  claimed  as  assignee  of  an  cut- 
as  to  part  of    'standinff  term,  and  that  he  was  prepared  to  prove 

the  property;  o  '  r     r  r 

the  assignment  which  formed  the  plaintiff's  title 
to  that  part  of  the  property  independent  of  the 
will. 

Doe  dem.  Tucker  v.  Tucker^  M.  &  M.  536., 
and  Doe  dem.  Woollaston  v.  Barnes^  supra^  386., 
were  cited. 

Cro*wder  refused  to  admit  the  assignment 

GuRNEY  B.,  after  consulting  with  Patteson  J., 
said.  My  own  opinion  is  confirmed  by  my  brother 
Pattesotij  that  the  defendant  is  entitled  to  begin. 
The  real  question  in  dispute  is  the  validity  of  this 
will.    The  mischief  would  be  extremely  great,  if  a 
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party  by  merely  getting  an  outstanding  term  should       18S5. 

obtain  an  advantage   to  which  he  is   not  really  ^"^^^1^^ 

entitled.  »  Smith 


jErfe,  Bingham^  and  Stone  for  the  plaintiff! 
Crowder,  Barstonv^  and  BiUt  for  the  defendant 


Smaat. 


LAUNCESTON. 

Coram  Pattbson  J. 


SYMMONS  V.  BLAKE.  ^13^^ 

Action  for  slander  by  words  imputing  felony  to  In  slander 

the  plaintiff*,   in  receiving  stolen  goods,  knowing  words  proved 
them  to  have  been  stolen.  we  unambigu- 

rm  ^     •       1       1     1         .  -I   0U8,  evidence 

jihere  were  two  counts  m  the  declaration;  and  ofsubseauent 
after  proof  of  the  defendant's  speaking  the  words  JlJI^'impSt 
set  out  in  those   counts,  Bompas  Sent.,   for  the  winadmisriWe- 

Previous  sl&ii* 

plaintiff*,  offered  to  give  in  evidence  other  action-  der  for  which 
able  words  spoken  by  the   defendant,  on   other  ^"^^*^* 
occasions,  and  which  imputed  to  the  plaintiff*  an  covered,  may 
off*ence  substantially  the  same  as  that  charged  by  evidence, 
the  words  already  proved. 

This  was  objected  to  by  the  defendant,  where- 
upon Bompas  Serjt.  contended  that  the  words  were 
admissible,  as  tending  to  prove  that  the  plaintiff*  was 
the  person  meant  in  the  conversations  spoken  to. 

Patteson  J.     I  do   not  think  the  meaning  of 
the  words  in  this  declaration   can   be  mistaken  ; 
they  are  perfectly    clear;    arid    if  other  words 
of  the  same  or  similar  import  are  given  in  evi- 


478  CASES  AT  NISI  PRIUS. 

1835.  dence,  the  damages  in  this  cause  may  be  increased 
by  those  words,  and  yet  this  record  be  no  evidence 
in  a  subsequent  action  which  maybe  founded  upon 
them.  That  is  the  mischief  to  be  guarded  against 
I  understand  Lord  Abinger  recently  acted  on  this 
principle,  (a)  At  Ea:eter  I  admitted  evidence  of 
similar  words  spoken  by  the  defendant  on  a  pre- 
vious occasion,  and  of  an  action  having  already 
been  brought,  and  damages  recovered  for  those 
words,  on  the  ground  that  the  repetition  of  the 
slander  charged  in  the  case  shewed  the  malevo- 
lence of  the  party. 

Verdict  for  the  plaintiff. 

Bompas  Serjt.  and  Manning  for  the  plaintiff. 
Rowe  for  the  defendant. 

(a)  See  Pearse  v.  Ornsbi/,  suprd,  455. 
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ADJOURNED  SITTINGS  IN  C.  P. 


ISABELLA  MILLER  v.  DEMETZ  and  Others.    Oaiu>HAtt, 

Mtttf  18. 

Trover.     The  goods  in  question  had  been  seized  The  good*  of 

iii/»i  11  1-  n    ^  *  woman  mar- 

by  the  defendants  under  the  authority  oi  the  as-  nedtoand 

signees  of  one    Waterman^   an   insolvent.      The  in^jJivert^M*° 
plaintiff  had  lived  with  Waterman  as  his  wife,  and  *>"  wife,  he 
in  fact  was  married  to  him  in  December  1832  ;  but  mo^wfre living, 
it  turned  out  that  Waterman  was  before  that  time  ??  ^^\  P^  ^ 

ni8  assignees 

married  to  another  woman,  who  remained  alive  up  (although  such 
to  the  time  of  the  action.     Some  of  the  goods  be-  SspossoISon) 
longed  to  the  plaintiff  before  her  marriage  with  ifshewasigno- 
Waterman^  and  the  rest  had  been  bought  with  her  former  mar- 
money  :  they  consisted  chiefly  of  furniture  for  the  2,^*^^  Siiow. 
house  in  which  the  plaintiff  and  Waterman  lived,  «*  •>««"  the 
and  which  house  was  his  property.    There  was  evi-  management 
dence  to  show  that  the  plaintiff  had  some  time  before  TOrtyaSeTdis- 
the  insolvency  of  Waterman  discovered  the  fact  of  his  covery  of  the 

n     ^      't*    \     '  !•  -%  M^  -1  former  roar^ 

nrst  Wife  bemg  alive;  and  there  was  some  evidence  riage.suchpro- 
to  shew  her  then  assuming  the  nominal  control  of  Rf"^  J?*^  ^ 

^  the  assignees. 
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the  property,  though  she  and  Waterman  continued 
to  live  together  up  to  the  time  of  Waiermari% 
going  to  prison. 

It  was  contended  that  the  goods  were  vested 
in  the  assignees  under  7  G.  4.  c.  57-  s.  30.  as  being 
in  the  apparent  ownership  of  Waterman  at  the 
time  he  was  committed  to  prison. 

On  the  other  side  it  was  contended  that  as  the 
plaintiff  was  imposed  on,  and  in  fact  believed  her- 
self married,  she  could  not  be  said  to  be  consenting 
to  Waterman^s  dominion  over  the  property,  and 
Glasspoole  v.  Youngs  9  B.  and  C.  696.  was  cited. 

TiNDAL  C.  J.,  in  summing  up,  said  it  was  quite 
clear  that  if  the  plaintiff  beUeved  herself  to  be 
married,  this  case  would  not  be  within  the  statute, 
because  she  could  not  be  said  to  be  consenting  to 
another  person's  holding  her  property,  when  the 
right  in  which  he  held  was  that  of  a  husband ; 
and  he  left  the  question  to  the  jury,  whether  she  at 
any  time  found  out  the  fact  of  the  foxmer  marriage, 
and  after  that  allowed  Waterman  to  exhibit  himself 
as  the  owner  of  any  of  the  goods ;  for  such  goods 
as  she  did  allow  him  to  appear  the  owner  of,  after 
such  discovery,  they  were  to  find  for  the  defend- 
ants ;  but  for  such  goods  as  were  not  held  by  him 
after  the  discovery,  they  ought  to  find  for  the 
plaintiff. 

Verdict  for  plaintiff  for  part  of  the  goods. 


Talfourd  Serjt.  and  R.  Gvmey  for  the  plaintiff 
Merewether  Serjt  and  Kelly  for  the  defendant 
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ADJOURNED  SITTINGS  IN  THE  EXCHEQUER. 

WAINEWRIGHT,      Executor     of     HELEN  w»«n,„„, 
FRANCES    PHCEBE     ABERCROMBY  v.     '^"~''' 
BLAND   and  Others,   DIRECTORS  of  the 
IMPERIAL    LIFE    INSURANCE    COM- 
PANY. 

Xhis  was  an  action  of  assumpsit  on  a  policy  of  h,^''"*-^* 
insurance  bearing  date  2Qd  October  1830,  and  terettintbe 
effected  with  the  Imperial  Life  Insurance  Com-  auc«bini'to 
pany  in  the  name  of  the  deceased,  for  the  sum  of  cause  a  policy 
3000/.,  to  be  payable  in  case  she  should  die  within  be  effected  Id 
the  space  of  two  years  from  the  date  of  the  policy.  A*finlfin"^^' 
The  policy  contained  a  proviso,  that  in  case  the  funds  for  the 
said  Helen  F.  P.  Abercromby  should  die  by  her  f^Sn^'iy' 
own  hands,  &c. ;  or  if  any  thing  averred  by  the  *wjP>™cnt  or 
said  Helen  F.   P.  Abercromby  in  the  statement  get  the  be- 
delivered  into  the  office  by  her  before  the  date  of  "0^^^  him»elf, 
the  policy  should  be  untrue,  the  policy  was  to  be  «>  that  it  is 

.j^        -^  ^  r        J  ^  substantially 

void.  the  policy  of 

The  declaration  did  not  contain  any  averment  t'yM^^^^^ 

of  interest.  fraudulent 

Tki  1  •  -<   /   \  erasion  of 

riea,  general  issue,  non  assumpsit,  [a)  the  statute 

The  assured  (Helen  F.  P.  Abercromby)  was  an  \^f'J'^^'^^* 

2.  Every  man  is  presumed  to  have  an  interest  in  his  own  life,  and  in  every  part 
of  it,  therefore  an  executor  suing  on  a  policy  effected  by  his  testator  on  two  years  of 
bis  life,  is  not  bound  to  shew  that  such  testator  had  any  special  reason  for  making 
such  limited  insurance. 

3.  Where  a  policy  contains  a  proviso  that  it  is  to  be  deemed  void  if  any  thing  set 
forth  in  a  written  statement,  signed  by  the  assured,  should  be  found  to  be  untrue,  the 
insurers  are  discharged  by  the  assured's  misrepresenting  a  material  fact^  although  such 
misrepresentation  was  made  verbally,  and  did  not  form  part  of  the  wntten  statement. 

(a)  The  action  was  commenced  before  the  rules  of  HUary  term,  4  W,  4f., 
came  into  operation. 
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18S5.  orphan,  residing,  together  with  her  sister,  in  the 
house  of  the  plaintiff)  who  was  nearly  related  to 
them.  She  attained  the  age  of  twenty-one  in 
March  1830 ;  the  policy  was  dated  in  October  of 
that  year,  and  she  died  in  the  early  part  of  the 
following  DecembeTy  after  an  illness  of  a  few  dajrs. 
Between  the  months  of  March  and  October  various 
policies  were  effected,  apparently  by  herself,  upon 
her  own  life,  and  in  her  own  name  ;  none  of  them 
for  the  whole  period  of  life,  but  the  greater  part 
of  them  (including  the  policy  in  question  in  thi 
case)  for  two  years,  and  the  remainder  of  them  for 
three  years.  The  total  amount  of  the  sums  in- 
sured by  these  policies  was  about  16,000/.,  and  the 
annual  premiums  payable  upon  them  exceeded  SOOil 
She  had  besides  made  proposals,  which  had  not 
been  accepted,  for  insurances  at  other  offices.  She 
was  proved  to  have  no  property  of  any  kind  to  meet 
the  premiums,  nor  indeed  any  means  of  subsistence 
whatever,  excepting  an  annual  pension  of  lOi, 
which  the  government  allowed  to  her  as  the 
daughter  of  a  military  officer  who  died  in  actual 
service.  She  was  proved  to  have  uninterruptedly 
enjoyed  good  health,  and  no  evidence  was  given 
to  shew  that  it  was  desirable  for  her  to  effect  po- 
licies to  so  large  an  amount,  or  to  any  amount,  for 
periods  of  two  or  three  years  of  her  life. 

Evidence  was  given  by  the  defendants,  that  the 
assured  was  attended  when  she  went  to  the  defen- 
dant's office,  and  to  most  of  the  other  insurance 
offices,  by  the  plaintiffs  wife  ;  that  the  only  pre- 
mium received  by  the  office  on  this  insurance  was 
paid  with  bank  notes,  which  were  traced  as  having 
been  lent  to  the  plaintiff  himself;  that  when  the 
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assured  attended  at  the  defendant's  office,  $he  had  1835. 
misrepresented  the  object  she  had  in  view  in  effects 
ing  the  insurance  ;  for  that  in  answer  to  a  verbal 
inquiry  by  the  actuary,  why  she  wished  to  insure 
her  life  for  two  years,  she  answered  "that  she 
**  wished  to  secure  a  sum  for  her  sister  which  she 
^*  should  be  able  to  secure  another  way,  if  she  out- 
"  lived  the  two  years,*'  (which  answer  was  shown 
to  be  false) ;  and  the  same  inquiry  being  made  at 
the  other  offices,  she  had  to  them  given  other  ac- 
counts of  her  motive  for  effecting  the  insurance, 
such  accounts  being  all  inconsistent  with  each 
other,  and  all  untrue.  She  was  also  asked  by  the 
actuary  of  the  defendants,  whether  she  had  effected 
any  other  insurances  on  her  life;  in  answer  to 
which,  she  gave  him  to  understand  that  she  had 
not,  but  that  she  intended  proposing  at  one  other 
office  for  2000/.,  the  fact  being  that  at  that  time 
she  had  already  effected  insurances  upon  her  life 
to  the  amount  of  ll,000iL ;  it  was  admitted,  how- 
ever, that  before  the  defendants  parted  with  the 
policy,  they  had  discovered  the  fact  of  her  having 
previously  insured  to  the  amount  of  5000/.  It 
was  further  proved  that  the  plaintiff  was  in  utterly 
insolvent  circumstances ;  that  two  of  the  policies 
effected  in  the  way  above  described  (not  however 
the  policy  in  this  cause)  had  been  assigned  by  the 
young  lady  to  the  plaintiff  a  few  days  before  her 
death,  for  a  nominal  consideration  ;  and  there  was 
evidence  that  besides  the  will,  bearing  date  just 
before  the  illness  of  the  testatrix  and  produced  on 
the  trial  by  the  plaintiff,  (by  which  the  beneficial 
interest  in  all  her  property  was  bequeathed  to  her 
sister),  the  plaintiff  had,  since  her  death,  produced 
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1835.       another  will  of  the  testatrix,  by  which  he  said  she 
bequeathed  the  property  to  himself. 

The    defendants  resisted  the  action   on   four 
grounds :  1st,  that  there  was  (as  they  suggested) 
some  evidence  that  the  death  of  the  assured  had 
been  caused  by  the  plaintiff  himself ;  2dly,  that  the 
policy  must  be  treated  not  as  the  policy  of  Miss 
Abercromby  in  whose  name  it  was  effected,  but  of 
the    plaintiff,  who   had   evidently  furnished  the 
money  to  pay  the  premiums,  and  meant,  by  some 
means  or  other,  to  secure  for  himself  the  money 
secured  by  the  policy ;  in  which  case  (it  was  cod- 
tended)  his  name,  and  not  her's,  should  have  been 
used  in  the  policy,  under  the  statute  of  14  G.  S, 
c.  48 ;  Sdly,  that  if  it  was  a  policy  really  effected  by 
the  assured  on  her  own  life,  it  was  incumbent  on  the 
plaintiff  to  shew  that  she  had  some  interest  in  her 
life  for  the  two  yfears  to  which  the  policy  was  li- 
mited ;  for  that,  although  a  person  was  presumed  to 
have  an  interest  in  the  full  period  of  his  own  life, 
the  presumption  did  not  apply  to  any  shorter  term 
than  the  whole  duration  of  life  :  no  reason  could  be 
suggested  for  such  a  limited  interest,  and  public 
policy  required  that  so  dangerous  a  proceeding 
should  be  discouraged;  4thly,  that  there  was  a 
two-fold  misrepresentation  by  the  assured  on  points 
material  for  the  insurers  to  know ;   first,  in  mis- 
representing the  object  she  had  in  view  in  effect- 
ing the  insurance ;  secondly,  in  falsely  alleging  tliat 
she   had   not    effected  other  insurances,    on  her 
life,  (a) 

(a)  Evidence  was  tendered  by  the  defendants  that  the  fact  of 
other  insurances  having  been  effected  on  the  life  was  a  material 
act,  and  one  which  ought  to  have  been  communicated  to  the 
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For  the  plaintiff,  it  was  answered  to  the  first 
objection,  that  there  was  no  sufficient  evidence 
that  the  plaintiff  had  been  instrumental  in  bring- 
ing about  the  death  of  the  assured ;  —  and  that 
even  if  there  had  been  such  evidence,  it  would  not 
be  any  defence  to  the  action ;   the  policy  having 
been  entered  into  not  by  the  plaintifl^  but  by  the 
young  lady  herself.     To  the  second  objection,  it 
was  answered  that  the  policy  was  proved  to  have 
been  effected  by  Miss  Abercromby  herself,  —  she 
had  the  legal  interest  in  it,  and  her  legal  represen-^ 
tatives  were  the  parties  entitled  to  recover  the 
amount  secured  by  it  —  if  so,  her  name,  and  not 
the  present  plaintiff's,  was  the  one  which  the  stat. 
14  G.  3.  c.  48.  s.  2.,  (a)  required  to  be  inserted  in 
the  policy,  even  admitting  that  she  had  been  in- 
duced to  effect  that  policy  by  the  plaintiff,  in  the 
hope  that  he  might  prevail  upon  her  to  let  him 
derive  some  benefit  from  it.     To  the  third  objec- 
tion it  was  answered,  that  if  a  paity  was  always 
presumed  to  have  an  insurable  interest  in  his  own 
life,  for  its  whole  duration,  it  must  be  presumed 
that  he  had  a  proportionable  interest  in  every  limited 
period  of  that  life.     To  the  fourth  and  last  objec- 
tion, the  plaintifl's  counsel  answered,  first,  that  the 
Company  had  in  this  (as  in  all  instances)  required 
a  written  answer  to  certain  questions  reduced  into 


1885. 


Wainewbiqht 

V. 

Bland 

and 
Othias. 


office ;  but  Lord  Abinger  rejected  the  evidence,  saying  the  jury 
were  to  judge  for  themselves  as  to  the  materiality. 

(a)  *'  And  be  it  further  enacted,  that  it  shall  not  be  lawful  to 
make  any  policy  or  policies  on  the  life  or  lives  of  any  person 
or  persons,  or  other  event  or  events,  without  inserting  in  such 
policy  or  policies  the  person  or  persons'  name  or  names  inte^ 
rested  therein,  or  for  whose  use,  benefit,  or  on  whose  account 
such  policy  is  so  made  or  underwrote." 
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W/inrxwEtonT 

9. 

Bland 
and 


writing ;  and  by  their  policy  it  was  provided  that 
if  any  thing  contained  in  those  written  answers 
was  untrue,  the  Insurance  should  be  void.  The 
insurers,  after  this,  were  not  to  be  allowed  to  avoid 
the  policy  on  the  ground  that  untrue  answers  had 
been  given  to  certain  other  questions,  which  had 
been  put  to  the  assured  verbally,  and  which  she 
might  therefore  reasonably  suppose  to  be  imma- 
terial ;  besides  which,  neither  the  amount  of  pre- 
vious policies,  nor  the  party's  object  in  effecting 
them,  could  be  material,  within  the  meaning  of  the 
law  on  that  subject,  for  neither  of  these  circum- 
stances  could  affect  the  risk. 


Lord  Abinger  C.  B.  (in  his  address  to  the  jury). 
This  case  presents  features  of  novelty.  In  regard 
to  the  manner  by  which  the  lady  whose  life  was 
insured  came  by  her  death,  there  is  no  evidence 
from  which  you  ought  to  infer,  that  she  died  any 
other  than  a  natural  death  ;  but  even  if  such  evi- 
dence had  been  brought  before  you,  still,  sup- 
posing the  policy  to  have  been  effected  bond  file 
by  her,  I  should  direct  you  to  find  your  verdict  for 
the  plaintiff,  unless  you  thought  that  she  had 
wilfully  destroyed  herself.  The  greatest  good 
faith  is  required  at  the  hands  of  a  person  effect- 
ing an  insurance :  if  that  person  wilfully  assists  in 
bringing  about  the  event  which  is  to  subject  the 
insurer  to  the  payment  of  the  money,  he  cannot 
enforce  it ;  but  if  a  third  person  unlawfully  brings 
about  the  event,  that  is  no  reason  why  the  inno- 
cent assured,  or  his  representatives,  should  not  en- 
force  the  policy. 

But  the  question  in  this  case  is,  who  vras  the 
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party  really  and  truly  effecting  the  insurance  ?  Was  18S5. 
it  the  policy  of  Miss  Abercromby  ?  or  was  it  sub- 
stantially the  policy  of  Wainewright  the  plaintifi^ 
he  using  her  name  for  purposes  of  his  own  ?  If  you 
think  it  was  the  policy  of  Miss  Abercromby^ 
effected  by  her  for  her  own  benefit,  her  represen- 
tative is  entitled  to  put  it  in  force  ;  and  it  would 
be  no  answer  to  say  that  she  had  no  funds  of  her 
own  to  pay  the  premiums ;  Wainexvright  might 
lend  her  the  money  for  that  purpose,  and  the 
policy  still  continue  her  own.  But,  on  the  other 
hand,  if,  looking  to  all  the  strange  facts  which 
have  been  proved  before  you,  you  come  to  the 
conclusion  that  the  policy  was  in  reality  effected 
by  Wainewright ;  that  he  merely  used  her  name, 
himself  finding  the  money,  and  meaning  (by  way 
of  assignment,  or  by  bequest,  or  in  some  other 
way),  to  have  the  benefit  of  it  himself;  then 
I  am  of  opinion  such  a  transaction  would  be  a 
fraudulent  evasion  of  the  stat.  14  G.  3.  c.  48.,  and 
that  your  verdict  should  be  for  the  defendants. 

Again,  if  you  think  that  the  policy  was  in  reality 
the  policy  of  Miss  Abera-omby,  effected  by  her 
for  her  own  benefit,  still  another  question  arises  as 
to  the  misrepresentation  of  facts.  A  person  pro- 
posing an  insurance  on  his  life,  may  not  be  bound 
voluntarily  to  disclose  to  the  undei'writer  how 
many  other  policies  he  may  have  already  effected 
upon  his  life ;  but  if  the  question  be  asked,  is  he 
not  bound  to  answer  it  truly  ?  Here,  the  lady  at 
first  gives  the  defendants  to  understand  that  she 
had  only  proposed  an  insurance  ibr  2000/.,  besides 
that  which  she  effected  with  them :  it  is  true,  that 
before  the  transaction  was  closed  between  her  and 
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1835.       the  defendants,  they  had  discovered  the  fact  of 
„i"^'v*^^     other  5000/.  having  been  insured  on  her  life,  but 

Waixxwrioiit 

V.  it  is  now  proved  to  you  that  she  had  at  that  very 

^anr  time  effected  two  other  policies,  for  3000/.  each, 
Othbri.  the  policies  effected  amounting,  therefore,  altoge- 
ther to  11,000/.  You  are  to  say,  whether  in  your 
judgment,  the  insurance  being  proposed  only  for 
two  years,  that  fact  was  one  which  it  was  ma- 
terial for  the  office  to  be  apprised  of,  before  they 
determined  upon  accepting,  or  declining  the  risk. 
If  you  think  it  was,  and  that  the  insurers  were  not 
apprised  of  it,  you  will  find  your  verdict  for  the 
defendants. 

Upon  the  only  other  point,  viz.  the  absence  of 
any  insurable  interest  on  the  part  of  the  assured, 
it  is  contended  for  the  defendants,  that  a  person 
effecting  an  insurance  upon  his  own  life  for  a 
limited  time,  is  bound  to  shew  that  he  had  some 
particular  interest  in  the  continuation  of  life  up  to 
'  that  period ;  although  it  is  admitted  this  would 
not  be  so  in  the  case  of  an  insurance  for  the  whde 
term  of  life :  but  I  am  not  aware  of  this  dis- 
tinction having  been  ever  taken,  and  it  does  not 
appear  to  me  there  is  any  force  in  it.  If  a  party 
has  an  interest  in  his  whole  life,  surely  he  must 
be  interested  in  every  part  of  it.  Sitting  here 
at  Nisi  FriuSf  I  certainly  shall  rule  that  the  plaintiff, 
suing  as  executor,  is  not  bound  to  prove  that  the 
testatrix  had  an  interest  in  the  continuance  of  her 
life  for  the  two  years.  If  I  am  wrong  in  that,  the  de- 
fendants may  have  my  opinion  revised  hereafter. 
The  main  question,  therefore,  for  you  is , whether  the 
policy  was  bondjlde  the  poUcy  of  the  deceased  ?  If 
vou  think  it  was,  and  that  no  material  fact  was  ^'*"- 
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cealed  from  the  underwriters,  you  will  find  a  ver-        1835. 
diet  for  the  plaintiff;  if  otherwise,  for  the  defendants.  ^^^^^^^^^^^^^ 

The  jury  not  agreeing  in  a  verdict,  Bland 

and 

A  juror  was  withdrawn.      Othus. 

Erie,  Sir  JV.  Follett^  and  Henderson,  for  the 
plaintiff. 

Sir  J.  Campbell,  A.  G.,  Sir  F.  Pollock,  Thesiger, 
and  Robinson,  for  the  defendants. 

The  cause  was  carried  down  by  the  plaintiff  for 
trial  a  second  time,  at  the  sittings  after  Michaelmas 
term,  1835,  and  was  again  tried  before  Lord  Abin^ 
ger  C.  B.  and  a  special  jury.  The  evidence  was 
substantially  the  same;  and  the  learned  Chief  Baron, 
after  expressing  himself  to  much  the  same  effect  as 
on  the  former  trial,  recommended  the  jury  to  find 
a  verdict  for  the  defendants,  if  they  thought  that 
the  policy  was  really  and  substantially  the  policy 
of  Wainewright  the  plaintiff,  he  putting  forward 
Miss  Abercromby  as  a  mere  instrument,  and  effect* 
ing  the  policy  in  her  name,  with  the  design  of  get- 
ting the  benefit  of  it  himself,  either  by  will,  or  assign- 
ment, or  by  some  other  means  ;  or  if  they  thought 
that  the  misrepresentations  as  to  the  motive  of  the  as- 
sured in  effecting  the  policy,  or  as  to  the  other  po- 
licies already  effected  on  her  life,  were  misrepresent- 
ations of  facts  material  to  be  known  by  the  insurers. 

The  jury  found  a  verdict  for  the  defendants,  and 
added,  that  they  were  of  opinion  that  the  policy 
was  substantially  the  policy  of  Wainewright  him- 
self; and  also,  that  the  misrepresentations  were  of 
facts  material  to  be  known  by  the  insurers. 
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jBrfe,  in  the  following  term,  moved  for  a  rule  to 
shew  cause  why  the  verdict  should  not  be  set  aside, 
and  a  new  trial  granted,  on  the  ground  of  misdi- 
rection by  the  learned  Judge  on  both  points.  The 
Court  (without  giving  any  opinion  whether  the 
policy  was  void,  as  made  contrary  to  the  statute 
14  G.  3.  c.  48.,  or  in  evasion  of  that  statute),  were 
clearly  of  opinion  that  the  finding  of  the  jury  on 
the  point  of  misrepresentation  and  concealment, 
was  alone  a  sufficient  answer  to  the  action :  and 
the  rule  was  therefore  refused,  (a) 

(a)  See  1  Mees.  &  Webby,  p.  32. 


^IJ^T*  TAYLOR  V.  ROWAN,  Esq, 

Where  a  per-    TreSPA  SS. 

tobe^empioyed  The  declaration  stated  that  the  plaintiff  was 
ma  public ^f-  lawfully  possessed  of  a  certain  parchment  certi- 
with  the  head  ficatc  of  the  Said  plaintiff,  of  and  relating  to  the 
wiSfiate^of  *  plaintiff,  and  of  and  relating  to  his  character, 
previous  good   ^hjch  was  and  is,  as  follows  :  There  the  declaration 

character,  by  .  /.    i 

way  of  testi-  set  out  a  Certified  character,  purporting  to  have 
hisowisingtobe  hccu  given  by  Colonel  Brother ton^  of  the  plaintiff 
io  employed,    q^  occasiou  of  his  leaving  his  regiment   in  Jubi 

f  uch  document  o  o  «/ 

is  returned  to  183S),  and  that  the  plaintiff  being  so  possessed 
StfiKffiik?  the  defendant  on  &c.  with  force  and  arms,  marked, 
a  mutilated  stamped,  printed,  and  impressed,  and  caused  to 
head'ofthe  be  marked,  &c.,  the  words  following  (that  is  to 
^md}^*  say)  "Dismissed  the  Police  Service  1 9th  March, 
responsibieVor  1884,'*  m  red,  legible,  and  conspicuous  characters, 
Supn^Vi^'the  upo"  ^°d  across  the  said  certificate,  whereby  the 

heaa  of  the 

oflice  to  be  the  person  who  mutilated  the  document,  the  remedy  against  him  if  by 

action  on  the  case,  not  by  trespass. 


Row  AH. 
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same  certificate  became  defaced,  &c.,  and  rendered       1835. 
wholly  useless,   and  plaintiff  hath    thereby  been    ^IJT^^'"^^ 
prevented  from  using  the  same  as  a  testimonial  of      _  v. 
the  good   character  and  conduct  of  the  plaintiff 
during  the  period  that  he  served  in  the  army,  for 
the  purpose  of  obtaining  employment,  &c. 

Plea,  general  issue,  (a) 

The  defendant.  Colonel  Rowarij  was  one  of  the 
two  chief  commissioners  of  the  Metropolitan  Po- 
lice.  For  the  plaintiff,  it  was  proved  that  he  had 
been  a  private  in  the  army,  and  that  on  leaving 
that  service,  he  had  obtained  the  discharge  or 
certificate  described  in  the  declaration,  from  his 
commanding  officer  —  that  in  Men/ 1833,  (having 
left  the  army)  he  made  a  written  application  to  the 
Commissioners  of  Police,  praying  to  be  admitted 
into  the  Police  Service:  and  on  that  occasion 
transmitted  to  them  in  the  usual  way,  (amongst 
other  documents  to  recommend  his  application),  the 
certificate  set  out  in  the  declaration ;  the  docu- 
ments were  kept  by  the  Commissioners  (as  appeared 
to  be  the  practice  of  the  office)  and  the  plaintiff 
was  appointed  a  constable  in  the  service  in  Jufy 
1833.  In  March  following  he  was  dismissed  for 
drunkenness  and  disorderly  conduct,  on  which 
occasion  he  made  a  written  request  to  the  Com- 
missioners of  Police  to  have  his  discharge  from  the 
regiment  returned  to  him.  It  was  accordingly 
returned  to  him  ;  but  had  then  been  stamped  in 
print  with  the  words  complained  of  in  the  declar- 
ation. This  appeared  to  be  in  pursuance  of  the 
practice  at  the  office;  but  there  was  nothing  to 
bring  the  act  home  to  Colonel  Rowan,  excepting 

(a)  See  Stat.  10  Geo.  4.  c.  44.  s.  41. 
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1835.  that  the  document  was  returned  to  the  plaintiffin 
a  letter  from  that  gentleman,  stating  simply  that 
he  therewith  returned  the  document  asked  for. 
The  letter  described  the  document,  but  made  no 
allusion  to  the  stamping.  The  whole  of  the  letter 
was  in  lithograph,  except  the  signature,  which  was 
in  the  defendant's  hand- writing,  and  the  description 
of  the  document,  which  was  written  in  another  hand 
The  plaintiff  failed  to  show  special  damage,  but 
his  counsel  contended  that  the  act  complained  of 
was  a  wrongful  act,  for  which  per  se  the  plaintiff 
was  entitled  to  damages. 

Ellis  for  the  defendant  contended,  first,  that  there 
was  nothing  proved  which  would  subject  Colonel 
Rowan  to  this  action,  there  being  no  evidence 
that  he  had  either  done,  or  authorised,  the  act  com* 
plained  of.  Secondly,  that  even  if  Colonel  Rowan 
was  to  be  deemed  responsible  for  the  act,  it  could 
only  be  by  an  action  on  the  case  :  the  plaintiff 
had  voluntarily  parted  with  the  possession  of  the 
document  to  the  Commissioners  of  Police,  and  if 
they  damaged  it,  whilst  in  their  hands,  they 
might  indeed  be  liable  in  a  special  action  on  the 
case,  but  could  not  be  liable  in  trespass. 

Piatt  and  Wordsworth  contrdy  insisted  that  as 
the  document  was  delivered  to  the  two  Com- 
missioners (of  whom  the  defendant  was  one)  in 
an  entire  and  unmutilated  state,  and  was  returned 
by  the  defendant  in  a  defaced  and  damaged  state, 
the  presumption  was,  that  he  was  the  wrong- 
doer ;  and  the  jury  would  find  him  to  be  so,  unless 
he  rebutted  that  presumption  by  accounting  for 
the  act.     On  the  other  point,  they  said  that  there 
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was  no  evidence  that  the  plaintiff  had  parted  with  i835. 
the  right  of  possession ;  he  had  trusted  it  to  the 
defendant  for  a  given  purpose,  and  had  a  right  at 
any  instant  of  time  to  re-demand  it.  He  had 
therefore  the  general  property  and  a  right  of 
possession,  which,  in  personal  chattels,  was  suffi- 
cient to  support  trespass;  and  they  cited  Lotan  v. 
Cross,  2  Campb.  465. ;  Hall  v.  Pickard^  3  Campb. 
187.;  and  Wilson  v.  Barker,  1  Nev.  &  Mann.  409. 

Lord  Abinger  C.  B.  was  about  to  nonsuit  the 
plaintiff,  but  Piatt  pressing  that  the  case  might  go 
to  the  jury,  his  Lordship,  in  his  address  to  them,  ex- 
pressed a  strong  opinion  that  the  action  was  miscon- 
ceived, and  that  supposing  any  form  of  action  could 
have  been  successfully  resorted  to  (which  he  was 
far  from  suggesting),  trespass  was  not  the  proper 
form.  The  document  supposed  to  have  been  injured 
was,  at  the  time  of  the  alleged  injury,  in  the  lawful 
possession  of  the  Commissioners  of  Police,  into  whose 
hands  the  plaintiff  had  himself  committed  it — for 
an  injury  done  to  it  whilst  in  their  custody,  he 
could  not  maintain  any  action  of  trespass.  Then 
as  to  the  party  against  whom  the  action  was 
brought,  there  was  nothing  to  show  that  the  defen- 
dant had  done  the  act :  on  both  grounds  therefore, 
the  defendant  was  entitled  to  their  verdict 

The  jury  found  a  verdict  for  the  defendant 

Piatt  and  Wordsworth  for  the  plaintiff. 
T.  F.  Ellis  for  the  defendant 

In  Michaelmas  Term    following,  Piatt  moved 
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1835.       ^or  a  new  trial,  on  the  ground  that  the  Lord 
)f^"^      Chief  Baron  had  improperly  directed  the  jury 
^1,.         that  the  action  was  misconceived,  and  that  they 
Rowan,      must  therefore  find  a  verdict  for  the  defendant. 
But  the  court,  without  entering  upon  that  question, 
were  clearly  of  opinion  that  there  was  no  suf- 
ficient evidence  to  connect  the  defendant  with  the 
stamping  of  the  certificate,   and  that  that  ground 
alone  was  quite  sufficient  to  justify  the  verdict 
Rule  refused. 


w»n.iK«.E.  BRADY  and  Wife  v.  GILES. 

June  22. 

inanactionfor  Case  to  rccover  Compensation  for  an  injury  sus- 
^uSn'^H-  tained  by  the  female  plaintiff,  in  consequence 
gent  driving  of  of  the  negligent  driving  of  a  barouche  by  the 
L^rowlet  to  defendant's  servants.  Plea,  Not  Guilty. 
b^'^uTe^wrvanu  ^^^^  defendant  was  a  carriage-jobber  in  London^ 
of  the  owner,  letting  out  Carriages  and  horses  on  hire.  On  the 
foi\he'^f''°  22d  June  1834,  a  Mr.  M'Kinlay  applied  to  the 
whether  the     defendant  for  a  barouche   and  four  horses,  for 

servants  were  /•  i  • 

acting  as  the  the  purpose  of  making  an  excursion  for  two 
'f^Tn  hSnl''  days  to  Windsor,  and  back  to  town.  The  de- 
or  of  the         fendaut    accordingly     furnished     him    with    the 

owner. 

barouche  in  question,  and  four  horses,  which  were 
driven  by  two  of  his,  the  defendant's,  postilions. 
Whilst  the  postilions  were  conducting  the  barouche 
back  to  town,  on  the  evening  of  the  second  day, 
(Mr.  M^Kinlay  and  one  of  his  friends  being 
on  the  box),  the  barouche  came  in  contact  with 
the  plaintiiTs  gig,  and  the  injury  complained 
of  in  the  declaration  arose  in  consequence 
of  that  collision.     There  was  no  evidence    that 
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Mr.  M^Kinlay^  or  any  of  his  party,   interfered        1835. 
in  the  manner  of  driving,  but  there  was  (as  usual) 
conflicting  evidence,   as  to  whether  the  accident 
was  attributable  to  the  negligent  driving  of  the 
postilions,  or  to  the  carelessness   of  the  plaintiff 
himself;  and  it  was  further  contended  on  the  part 
of  the  defendant,  that  the   plaintiff    should  be 
nonsuited,   even   admitting  the  accident  to  have 
been  caused  by  the  improper  conduct  of  the  pos- 
tilions, inasmuch  as  the  action  was  not  maintain- 
able against  the  present  defendant,  but  should  have 
been  brought  against  M^Kinlay^  the  party  who 
had  hired  the  barouche  and  the  postilions,  under 
whose  control  the  horses  must  be  taken  to  have  been 
when  the  accident  arose. 

For  the  plaintiff  on  the  other  hand  it  was  an- 
swered that  the  postilions  were  not  the  servants 
of  Mr.  M*Kinlat/j  who  neither  selected  nor  paid 
them  (excepting  sucli  gratuity  as  he  might  choose 
to  bestow  on  them),  and  the  inconvenience  was 
pointed  outwhich  must  arise,  if,  in  cases  of  this  kind, 
a  person  sustaining  an  injury  was  obliged  to  ascer- 
tain the  name  and  address  of  the  individual  having 
the  temporary  use  of  the  carriage  on  hire. 

Lord  Abinger  C.  B.  refused  to  nonsuit  the 
plaintiff.  His  Lordship  said  it  had  always  appeared 
to  him  that  the  Court  of  King's  Bench  had  pursued 
an  erroneous  course  in  Laugher  v.  Pointer  (a)  when 
they  allowed  the  question  now  raised  to  be  discussed 
as  if  it  were  a  question  of  law  for  the  Judge  to 
decide.     It  always  appeared  to  him  that  it  was 

(a)  5  B.  &  C.  547. 
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quite  impossible  to  lay  down  any  rule  of  law  on 
such  a  point.  No  satisfactory  line  could  be 
drawn,  at  which,  as  a  matter  of  law,  the  general 
owner  of  a  carriage,  or  rather  the  general  employer 
of  the  driver,  ceased  to  be  responsible,  and  the 
temporary  hirer  became  so.  Each  case  of  this  class 
must  depend  upon  its  own  circumstances;  and 
the  Jury,  taking  the  circumstances  of  the  present 
case  into  consideration,  must  undertake  the  task 
of  deciding  whether,  at  the  time  of  the  accident, 
the  postilions  were  acting  as  the  servants  of  the 
defendant,  or  as  the  servants  of  M^Kinlay.  If 
they  thought  that  they  were  acting  as  the  servants 
of  the  defendant,  and  that  the  accident  arose  from 
their  improper  conduct,  they  would  find  for  the 
plaintiff. 

Verdict  for  the  plaintiff. 


Erie  and  R.  V.  Richards  for  the  plaintiff. 
Humjrey  and  Miller  for  the  defendant. 


The  person 
under  whom 
the  defendant 
justifies  in  tres- 
pass,  maybe 
rendered  a 
competent  wit- 
ness for  the 
defendant  by 
indonement 
on  the  record 
under  5  &  4  ^, 


CREEVEY  V.  BOWMAN. 

Trespass. 

First  count,  for  breaking  and  entering  plaintiff's 
house.     2d.  for  assaulting  plaintiff. 

Pleas,  1st.  Not  Guilty  to  the  whole  declaration. 

2d.  As  to  second  count  That  one  Mary  Cree- 
vet/  was  in  possession  of  the  house  in  the  first 
count  mentioned,  that  plaintiff  was  therein  without 

.  4.  c.  4S. 
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the  leave  of  the  said  Mary^  making  a  noise  and  dis-        18S5. 
turbance  ;  that  the  said  Mary  thereupon  requested 
plaintiff  to  depart ;  that  he  refused  to  do  so ;  and 
that  defendant,  as  her  servant,  and  by  her  order,  re- 
moved him. 

Replication,  That  defendant  was  not  the  servant 
of  the  said  Mary^  but  committed  the  trespass  of 
his  own  wrong. 

Tlatt  for  the  defendant,  called  Mary  Creevey. 

Bompas  Seijt  objected  that  she  was  incompe- 
tent ;  if  there  was  a  verdict  against  the  defendant* 
he  would  have  an  action  over  against  her.  (a) 

Parke  B.  If  her  name  be  indorsed  on  the  re- 
cord, the  defendant  will  not  be  able  to  use  this 
verdict  against  her. 

Bompas  Serjt  It  has  been  held  by  Lord  Lynd- 
hurst  (i)  that  the  3  &  4  W.  4.  c.  42.,  does  not 
apply  to  a  case  like  this,  and  the  same  doctrine  has 

(a)  The  law,  generally  speaking,  neither  implies,  nor  will 
sanction,  any  contract  of  indemnity  between  tortfeasors :  but 
the  rule  does  not  seem  to  apply  where  an  innocent  agent  is 
employed  to  do  acts  not  unlawful  in  themselves,  for  the  purpose 
of  asserting  some  right  of  the  employer.  (See  the  concluding 
passage  in  Lord  Kenyoriz  judgment  in  Merryweather  v.  Nixon^ 
8.  T.  R.  186.).  In  such  a  case  an  express  promise  of  indemnity 
would  be  valid ;  {Fletcher  v.  Harcotty  Hutt.  55. ;)  and  at  the  pre- 
sent day  the  Courts  would  probably  hold  that  such  a  promise 
might  be  implied,  where  the  relation  of  master  and  servant 
exists,  and  the  latter  ignorantly  obeyed  an  order  which  he 
could  not  at  that  time  know  to  be  unlawful.  (See  the  judgment 
of  Best  C.  J.  in  Adamson  v.  Jarviif  4  Bingh.  66.) 

(b)  Burgess  v.  Cuthill,  supra,  p.  315. 
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been  laid  down  in   two  or  three  cases  by  otbei 
Judges. 

Parke  B.  I  know  those  cases,  but  I  have 
always  ruled  differently,  and  my  ruling  has  never 
been  afterwards  questioned.  The  statute  would  be 
frittered  away  if  a  contrary  construction  were  put 
upon  it ;  I  shall  admit  the  witness  (her  name  being 
indorsed  on  the  record),  and  you  may  apply  to  the 
Court  if  you  think  I  am  wrong. 

A  juror  was  ultimately  withdrawn  upon  an  ar- 
rangement between  the  parties,  (a) 

Bompas  Seijt  and  Mansel  for  the  plaintiff. 
Piatt  and  Hoggins  for  defendant. 

(a)  See  Pickles  v.  HolUngSf  suprb^  p.  468. 


Gotldhall, 
July  1 1. 

Where  &  po- 
licy of  insur- 
ance contains 
a  warranty 
that  the  as- 
sured''has 
not  been 
afflicted  with, 
nor  is  subject 
to>  gout,  ver- 
tigo,/<#  »  &c., 

b  not^brSen^  vered  to  the  oflBce  a  certain  statement  or  declar- 

bv  the  fiict  of 

tbe  assured's  having  had  an  epileptic  fit  in  consequence  of  an  acddent.  -—  To 
such  policy  it  must  be  shown  that  the  constitution  of  the  assured  was  naturally  BdU 
to  fits,  or  by  accident  or  otherwise  had  become  so  tiable. 

{a)  The  plea  was  pleaded  before  the  rules  of  Hilary  term 
4  FT.  4.  came  into  operation. 


CHATTOCK  V.  SHAWE  and  Others. 

Assumpsit.  This  was  an  action  on  a  policy  of 
insurance  effected  by  the  plaintifl^  and  signed  by 
the  defendants  as  directors  of  the  Eagle  Insurance 
Company,  in  July  1831,  upon  the  life  of  Lieu- 
tenant-Colonel Greswolde. 

Plea  (a),  the  general  issue. 

The  policy  recited  that  the  plaintiff*  had  deli- 


Shaws, 
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ation,  touching  the  said  Lieutenant-Colonel  GreS"       ibs5. 

woldcy  wherein  it  was  (amongst  other  things)  al-     ^^^^^^^^^ 

leged,  that  the  as^red  <^  is  now  in  a  sound  and       _  v. 

'^  perfect  state  of  health,  and  has  not  been  afflicted 

"  with,  nor  is  subject  to,  gout,  vertigo,  Jits^  he- 

**  morrhage,  dropsy,  asthma,  consumption,  or  to  any 

*'  disease,  ailment,  or  bodily  infirmity,  or  symptom 

"  of  any  disease,  ailment,  or  bodily  infirmity,  nor 

"  accustomed  to  any  intemperate  habits,  which  can 

"  tend  to  the  shortening  of  life :  *'  and  the  policy 

contained  a  proviso,  that  the  insurance  was  to  be 

valid  only  in  case  the  declaration  above  referred  to 

contained  a  true  and  faithful  representation  of  the 

facts  therein  mentioned. 

Colonel  Greswolde  died  in  Jammry  1833. 

For  the  defendants  it  was  attempted  to  be 
shewn  that  the  policy  was  void  on  two  grounds : 
1st,  because  at  the  time  it  was  effected.  Colonel 
Greswolde  was  accustomed  to  very  intemperate 
habits  of  drinking,  which  tended  to  the  shortening 
of  life ;  2dly,  because  he  had  been  afflicted  with 
and  was  subject  to  fits. 

In  respect  of  the  fits,  it  was  admitted  in  the 
plaintiff's  opening,  that  in  the  year  1827  the 
Colonel  had  been  attacked  by  a  seizure,  said  to  be 
of  an  epileptic  character,  whilst  quartered  at  Mac^ 
clesfield^  and  by  a  second  seizure  of  the  same  kind 
a  few  days  after;  it  was  also  attempted  to  be 
shown  on  the  part  of  the  defendants,  that  the  Colo- 
nel  had  been  frequently  afflicted  with  similar  sei- 
zures between  the  occurrence  at  Macclesfield  and 
the  date  of  the  policy,  and  from  thence  to  the  time 
of  his  death,  the  immediate  cause  of  which  was 
stated  to  be  a  fit  of  some  kind,  at  a  time  when  he 
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was  keeping  his  bed,  and  labouring  under  a  dan- 
gerous attack  of  some  species  of  cholera.  The 
evidence  as  to  the  fits,  (except  the  two  at  Mac- 
clesfietdj  and  that  which  took  place  immediately 
before  the  ColoneFs  death,)  was,  however,  of  a  very 
doubtful,  and  frequently  of  a  contradictory,  nature ; 
and  as  to  the  Macck^ld  fits,  the  plaintiff  gave 
evidence  that  they  were  the  immediate  result  of  an 
accident  which  happened  to  the  Colonel  in  a  scuffle, 
in  the  course  of  which  he  either  fell,  or  was  cast 
down,  some  stone  steps,  and  received  a  very  severe 
injury  in  the  head ;  the  Colonel  having  been  free 
from  all  tendency  to  fits  up  to  this  time,  and  never 
having  experienced  any  recurrence  of  them  (as  the 
plaintiff  contended)  since. 

Lord  Abinger  C.  B.,  in  his  address  to  the  juiy, 
iafter  commenting  on  the  evidence,  as  to  the  alleged 
intemperate  habits  of  Colonel  G.,  proceeded  thus : 
If  the  only  fits  of  which  proof  were  given  had  been 
the  Macclesfield  fits,  I  should  have  said,  there  was 
no  breach  of  this  warranty ;  for  the  interpretation  I 
put  on  a  clause  of  this  kind  is,  not  that  the  party 
never  accidentally  had  a  fit,  but  that  he  was  not, 
at  the  time  of  the  insurance  being  made,  a  per- 
son habitually  or  constitutionally  afilicted  with  fits; 
a  person  liable  to  fits  from  some  peculiarity  of  tem- 
perament, either  natural,  or  contracted,  from  some 
cause  or  other,  during  life.  You  are  to  say  whether 
the  evidence  has  satisfied  you  that  these  fits  at  3/flc- 
desfieldvfere  the  result  of  accident,  and  did  not  lead 
to  any  recurrence  of  fits  in  after  life,  or  whether  you 
think  that  the  defendants  have  shewn  that  the  Co- 
lonel was  attacked  by  other  seizures  of  the  same  kind 
after  the  Macclesfield  fits ;  because  if  the  evidence  as 
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to  those  seizures  is  to  be  depended  upon,  they  not  1885. 
being  pretended  to  be  the  result  of  any  accident^ 
would  seem  to  shew  that  the  party  was,  from  the  date 
of  the  Macclesfield  GtSf  a  person  subject  to  that  dis- 
order, within  the  meaning  of  the  proviso.  In  that 
case  your  verdict  will  be  for  the  defendant. 

Verdict  for  the  plaintiff. 

Talfourd  Seijt,  Tiiesiger^  Cresswellf  and  Robinson 
for  the  plaintiff. 

Sir  J.  Campbell  A.  G.,  Sir  F.  Pollock,  Erie,  Sir 
W.  Follet,  R.  V.  Richards^  and  Beetham  for  the 
defendant. 

In  Michaelmas  term  following  a  rule  nisi  for 
a  new  trial  was  obtained,  on  the  ground  that  the 
verdict  was  against  -evidence.  No  objection  was 
made  to  the  direction  of  the  learned  Lord  C.  B., 
and,  in  the  course  of  the  argument,  Parke  B. 
expressed  his  concurrence  therein.  The  rule  was 
afterwards  discharged. 
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EXETER. 
Coram  Gurney  B. 

JAMES  V.  SALTER  and  Another,  Ektbi, 

Replevin.     The  defendants  avowed  taking  goods  in  repievinany 
as   a  distress  for  an   annuity  under  the  will  of'^^""^^^^ 
Joint    Salter,    deceased.      The   plaintiff  pleaded  tivcbontha 
in    bar   of  the    avowry,    that    the    annuity  de-  EiS°the^ 
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1835.  devised  by  the  will  was  first  charged  on  certain 
leasehold  lands  of  which  the  testator  died  possessed; 
and  in  default  or  deficiency  of  the  leaseholds,  then  on 
the  premises  on  which,  &c.  In  their  replication  to 
this  plea,  the  defendants  traversed  that  the  testator 
died  possessed  of  the  leasehold  land  ;  on  which  issue 
was  taken.  There  were  other  pleas  in  bar,  the 
issues  upon  which  were  upon  the  defendant. 

jErfe,  for  the  plaintiff,  claimed  to  begin,  on  the 
ground  that  the  issue  on  the  1st  plea  in  bar  was  on 
him. 

Bompas  Seijt.  contended  that  the  defendant 
in  replevin  had  a  right  to  begin,  as  he  was  in  sub- 
stance the  plaintifi)  and  the  issues  on  him  gave  him 
the  right  to  begin. 

GuRNEY  B.  held  that  the  same  rule  prevailed 
in  replevin  as  in  other  actions,  that  any  one  issue 
on  the  plaintiff  gave  him  the  right  to  begin. 

Erie  accordingly  began,  and  put  in  his  evidence. 

Verdict  for  the  plaintiff 

Mannings  amicus  Curice^  cited  a  case  not  reported, 
of  Rose  V.  Browriy  in  which  Gibbs  C.  J.  ruled  that 
in  replevin  as  well  as  in  other  actions,  one  issue  on 
the  plaintiff  gave  him  the  right  to  begin. 

Erie  and  Crowder  for  the  plaintiff. 
Bompas  Seijt  and  Bull  for  the  defendant. 
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BODMIN. 
Coram  Gurney  B. 


REX  V.   WILLIAMS.  Bodmin, 

The  prisoner  was  tried  and  acquitted  on  a  charge  a  partv  ac- 
of  feloniously  cuttine  C.  Warren^  when  a  fresh  in-  q^tted  of  a 

n         t  1  ,        ,  felony,  for 

dictment  tor  the  common  assault  was  ordered  to  which  he  has 
be  preferred  by  the  Judge.  On  this  indictment  fi^ifJiJjl 
being  returned,  mmed  more 

^  than  twenty 

days,  is  en- 

MoodUj  for  the  prisoner,  applied  to  traverse  till  ti"«*  to  tra- 
the  next  assizes.     Although  the  prisoner  has  been  indictment 
held  to  bail  to  answer  the  charge  of  felony  for  Jl^^^J^' 
more    than   twenty  days   before   the  assizes,  yet  himforthe 

1  -I  1  1  n  same  transac- 

the  statute  does  not  take  away  the  traverse  for  a  uon  as  a 
misdemeanor.     Rex  v.  James,   3  Carr  and  P.  222.  "wdemeanor. 
was  cited  in  support  of  the  application. 

Praed  argued  that  the  case  came  within  the 
statute,  60  G.  3.  and  1  G.  4.  c.  4.  ss.  3.  5. 

Gurney  B.  The  case  is  clearly  not  within  the 
words  of  the  statute.  The  words  "  such  offence" 
in  the  5th  section  must  mean  the  misdemeanor 
there  mentioned,  and  the  evidence  for  the  defence 
may  be  different  in  the  two  cases.  I  remember 
trying  a  prisoner  on  the  northern  circuit,  for  a 
common  assault,  who  had  been  tried  for  the  very 
same  offence  as  this  prisoner  at  the  previous  as- 
sizes,  and  this  course  must  have  been  adopted  by 
the  Judge  who  presided  at  the  trial  for  the  felony 
— my  brother  Alderson,  I  believe. 
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The  prisoner  was  allowed  to  traverse,  and  dis- 
charged on  recognisances  to  appear  and  answer* 

Praed  for  the  prosecution. 
Moody  for  the  prisoner. 


LlTIRPOOliI 

Onai^eA 
*  that  the  de^ 
fendant  did 
not  make  the 
promiMorf 
note  mention- 
ed in  the  de- 
claration/' he 
cannot  give  in 
e?idence  that  \ 
he  was  of  im- 
berileniind 
at  the  time 
when  he  made 
it. 


LIVERPOOL. 
CoTBm  Lord  Ajungbh  C.  B. 

HARRISON  V.  RICHARDSON. 

AssuuipsiT  against  drawer  of  a  promissory  note. 

Pleas: — 1st,  that  the  defendant  did  not  make  the 
note,  and  issue  thereon.  2d,  that  the  defendant 
when  he  made  the  note  was  of  imbecile  mind.  Re* 
plicaiiofif  that  the  plaintiiST  had  not  notice  of  the  de« 
fendant*s  imbecility  of  mind,  and  issue  thereon. 

The  defendant  being  unable  to  prove  that  the 
plaintiff  had  such  notice,  Cresswell  proposed  to  show 
defendant's  imbecility  of  mind,  as  done  constituting 
a  defence ;  and  he  contended  that  he  was  at  liberty 
to  do  this  upon  the  first  plea,  inasmuch  as  it  was  a 
matter  operating  not  by  way  of  confession  and 
avoidance,  but  by  way  of  denial. 

Lord  Abinger  C.  B.  (after  referring  to  the  1st 
rule  of  Hilary  Term,  4  fF.  4.  s.  3.)  was  of  opinioo 
that  such  a  defence  could  not  be  gone  into  on  the 
general  plea  that  the  defendant  did  not  make  the 
note :  and  the  evidence  was  rejected. 

Verdict  for  thfe  Plaintiff 

Alexander  and  Wightman  for  the  plaiatiC 
Cresswell  and  Tomlinson  for  the  defendant 
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SITTINGS  IN  TERM. 


MACINTOSH  o.  WEILLER.  w«M«m,» 

Debt  for  1000/.  for  goods  sold  and  delivered.        Qusere^whe- 
A  particular  of  the  plaintiff 's  demand  had  been  Jonlfd^br 
delivered  with  the  declaration,  and  was  attached  ^e  defendant 
to  the  record,  in  which  were  specified  the  various  ment,  alnf  n^t 
goods  sold,  the  dates  of  the  sales,  and  the  prices^  ^ppearmg  to 

^  .       '  ry       1  r         ^  support  his 

amounting  altogether  to  uJSL  p]ea»  the  plains 

Plea,  that  the  defendant  on  &c.,  and  on  divers  prove^the*^  ^ 
other  days  and  times  before  the  commencement  of  ^^^^  ^ 
the  action,  paid  to  the  said  plaintiff  the  said  sum 
of  675/. 

Replication,  taking  issue  on  the  plea.  No  one 
appearing  to  support  the  plea  Robinson^  for  the 
plaintiffs,  submitted  that  he  was  entitled  to  a  ver- 
dict for  the  balance  claimed,  675/. :  the  plea  in 
effect  confessed  the  debt  as  stated  in  the  declai*a» 
tion,  and  pointed  out  in  the  particulars. 

L  L  4 
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ISS5.  LiTTLEDALE  J.  You  are  entitled  to  a  verdict,  but 

^^^^^^^^     unless  you  prove  the  amount,  the  verdict  can  only 

Macintosh      ,  ''        *  ^ 

be  for  a  nominal  sum, 

Weilua. 

Robinson  adverted  to  the  form  of  the  action, 
viz.  debt;  contending  that  in  that  form  of  action, 
if  there  had  been  no  plea,  the  plaintiff  would  have 
been  entitled  to  sign  judgment  for  the  balance, 
without  producing  any  evidence  of  the  amount : 
here  there  was  a  plea,  but  the  defendant  not  main- 
taining it,  the  plaintiff  was  entitled  to  proceed  in 
the  same  way  as  if  there  had  been  judgment  for 
want  of  a  plea. 

LiTTLEDALE  J.  If  it  had  been  assumpsit^  the 
plaintiff  must  clearly  have  given  evidence  of  the 
amount.  I  know  a  notion  has  prevailed  that  this 
is  not  necessary  in  actions  of  debt  I  will  not  posi- 
tively decide  that  the  plaintiff  must  here  give 
evidence  of  the  amount ;  if  he  choose  to  take  a 
verdict  for  the  balance  he  claims,  he  may  do  so  at 
his  peril ;  but  I  think  the  evidence  certainly  ought 
to  be  given. 

On  this  intimation  of  the  learned  Judge's  opi- 
nion, the  delivery  and  price  of  the  goods  were 
proved  in  the  usual  way. 

Verdict  for  the  debt,  1000/.,  and  one  shilling 
damages.     Execution  to  go  for  675/.  (a) 

Robinson,  for  the  plaintiff. 
The  action  was  undefended. 


(a)  It  it  apprehended  that  the  form  of  the  verdict  ultimately 
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taken,  shews  that  the  plaintiff  was  under  no  necessity  to  give 
evidence  of  the  amount,  for  even  after  the  evidence  had  been 
given^  the  verdict  was  not  for  the  sum  proved  due  by  the 
evidence,  but  for  the  sum  nominally  demanded  by  the  declar- 
ation. Had  the  action  been  assumpsit,  the  plaintiff  would  have 
been  bound  to  prove  the  amount ;  and  accordingly,  in  Batley 
▼;  Catterall  *  where  to  a  count  in  assumpsit  for  goods  sold, 
the  defendant  pleaded  a  set  off,  and  then  failed  to  appear  at  the 
trial  in  support  of  his  plea,  Alderson  B.  ruled  that  the  plain- 
tiff was  bound  to  prove  the  amount  of  the  goods  sold,  al- 
though it  was  contended  for  the  plaintiff  that  the  particular  of 
demand  having  specified  the  precise  amount  demanded,  the 
defendant,  by  pleading  only  a  set  off,  had  in  effect  confessed  the 
amount,  and  relieved  the  plaintiff  from  the  burden  of  proving  it. 


Reported  as  to  another  point  supr^y  p.  379. 


SITTINGS  AFTER  MICHAELMAS  TERM. 


1835. 


Macintosh 

V. 

Weillea. 


POWER  V.  BARHAM. 

JlssuMFsiT  for  breach  of  contract  on  sale  of  pic- 
tures. The  declaration  alleged,  that  in  consider- 
ation  the  plaintiff  would  buy  of  the  defendant 
four  pictures,  for  the  sum  of  160  guineas,  the 
defendant  undertook  that  the  pictures  were  painted 
by  Canaletti. 

Breach,  that  they  were  not  painted  by  that 
master. 

Plea,  that  the  defendant  did  not  undertake  modo 
etformdy  and  issue  thereon. 

The  evidence  as  to  what  took  place  between 
the  parties  at  the  time  of  the  sale  was  not  satis- 


WunaysTSB, 

Nov.  26. 


The  descrip- 
tion ofapio 
ture  as  bting 
the  work  of  a 
particular 
master  in  an 
invoice  is  not 
a  warranty  that 
the  picture 
was  painted  by 
that  master ; 
it  is  a  question 
for  the  iuiT 
under  the  facts 
of  the  sale 
whether  awar- 
ranty  was  in* 
tended. 
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18S5.       factory,  and  the  plaintiff  did  not  make  any  claim 

^""p^J^^    on   the  defendant   for  compensation   till  a  long 

V.         time  after  the  transaction.      His  counsel  relied 

*^**^^     very  much  on  the  warranty  contained  (as  they 

contended)  in  the  bill  of  parcels,  which  was  sent 

to  the  plaintiff  with  the  pictures,  at  the  time  when 

the  latter  were  delivered.    The  bill  of  parcels  was 

as  follows: — 

"  Mr.  Power^ 

**  Bought  of  J.  Barham, 
•*  Fpur  pictures — Views  in  Venice,  CanaJetti, 

"  160  guineas.** 
For  the  defendant  it  was  contended  that  this  did 
not  amount  to  a  warranty.  The  utmost  inference 
to  be  drawn  from  the  language  of  the  bill  of 
parcels  was,  that  at  the  time  of  the  sale  the  pic- 
tures were  treated  as  Canaletti^Sf  each  party 
supposing  them,  probably,  to  be  such — but  this 
was  very  different  from  a  warranty.  In  Jendwine 
V.  Slade  (a)  Lord  Kenyon  ruled  that  the  insertion 
of  a  particular  picture  in  a  catalogue,  under  the 
name  of  an  old  master,  was  not  such  a  warranty 
as  would  subject  the  vendor  to  an  action.  Had 
this  been  an  action  of  deceit,  and  any  fraud  had 
been  shown,  the  question  might  be  different. 

Coleridge,  J.,  in  summing  up  the  evidence,  told 
the  jury,  that  the  question  for  them  to  decide 
was,  whether  a  representation  had  been  made, 
as  part  of  the  contract,  that  the  paintings  were 
CanalettPsy  or  whether  such  a  representation  had 
been  made  merely  as  matter  of  opinion.     In  de- 


(a)  2  Esp.  572* 
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termining  that  question  they  were  to  look  to  all       1835. 
the  circumstances  of  the  case.     In  regard  to  the 
bill  of  parcels,   there  is  no  rule  of  law  by  which 
a  representation  contained  in  that  sort  of  instru- 
ment acquires  a  different   force  from   any   other 
representation  attending  a  sale.     Lord  Kenyon  in 
the  case  cited,  did  not   mean  to  lay  down  any 
rule  of  law  :  he  could  only  have  meant  to  suggest 
to  the  jury,  whether  in  point  of  fact  it  was  not 
more  probable  that,  under  the  circumstances  of 
that  case,  the  vendor  in  drawing  up  his  catalogue 
assigned  the  names   of   the  various  painters,   as 
mere  matters  of  opinion.     The  representation  of 
the  catalogue    in   that  case  could   not  be  consi- 
dered necessarily  decisive    of  the   question,   nor 
can  the  bill  of  parcels  in  this.     The  question  is 
one  of  fact ;  and  the  jury  are  to  say  whether,  on 
the  whole,  the  words  of  the  bill  of  parcels  meant 
a  warranty,  or  a  mere  expression  of  opinion. 

Verdict  for  the  plaintiff. 

Piatt  and  Hayes  for  the  plaintiff. 

Sir  J.  Campbell^  A.  G.  for  the  defendant 
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^^^nr*  PERRING  V.  BROOK. 

An  instniment  JxssuupsiT  to  recover  rent  for  the  use  and  occu- 
a  leaae,^^  pation  of  a  house,  and  money  laid  out  by  the  plain- 
amcment  for  tjflf  in  keeping  up  an  insurance  on  it 

a  lease,  ac-  r     o     r 

cording  to  the 

Sf^u^tS         Plea— iSTow  assumpsit. 

fibm  the  whole 
instrument. 

The  plaintiff  tendered  in  evidence  an  instrument 
purporting  to  be  an  agreement  bearing  date  the 
21st  of  May,  1835,    signed   by  the  defendant, 
which  purported  that  it  was  thereby  agreed  that 
the    plaintiff  would    by  indenture  grant   to  the 
defendant,  and  that  the  defendant  would  accept, 
a  lease  of  the  premises  for  a  term,  commencing  on 
the  day  of  the  agreement  and  at  the  rent  and  sub- 
ject to  the  covenants  and  right  of  re-entry  therein 
specified;  one  of  which  covenants  was,  that  the 
defendant  would  repay  to  the  plaintiff  such  sums 
as  he   should   expend  in   keeping  the    premises 
insured.     The  instrument  also  purported  that  it 
was  thereby  agreed  that   until  the  execution  of 
the    lease,     the    defendant    should    occupy    the 
premises  on  the  same  terms  as  were  to  be  con- 
tained in  the  lease,  and  the  plaintiff  was  to  have 
in  the  mean  time  the  same  right  of  re-entry,  in 
case  of  breach  of  any  of  the  clauses  in  the  agree- 
ment, as  he  would   have  under  the  lease  when 
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granted.      "  Provided    always    that  this    present        1835. 
"  instrument  is  not  to  operate  as  a  lease,  or  any 
"  further  or  otherwise  than  as  an  agreement  for  a 
«  lease." 

The  instrument  had  not  a  lease  stamp  impressed 
upon  it,  but  only  an  agreement  stamp. 

Ball^  for  the  defendant,  objected  that  as  the 
instrument  gave  the  tenant  immediate  right  of 
possession,  it  operated  as  a  present  demise, 
although  a  future  more  formal  instrument  of  lease 
might  be  contemplated,  and,  consequently,  it 
ought  to  have  had  a  lease-stamp :  Poole  v.  Bent- 
ley  (a).  The  proviso  at  the  end  could  not 
alter  the  legal  character  of  the  instrument,  and 
was  in  reality  a  mere  evasion  of  the  stamp  act. 

Coleridge  J.  The  cases  on  this  subject  are 
very  numerous,  but  the  principle  which  governs 
them  all  is  this  :  that  the  intention  of  the  parties, 
collected  from  the  terms  of  the  instrument  must 
determine  whether  that  instrument  be  a  lease  or 
only  an  agreement.  Here  there  are  undoubtedly 
some  clauses  from  which,  if  they  stood  alone,  one 
would  have  inferred  an  intention  that  the  instru- 
ment was  to  have  the  effect  of  a  lease  ;  but  when 
there  is  an  express  proviso  declaring  that,  not- 
withstanding those  clauses,  the  instrument  is  to 
operate  only  as  an  agreement,  I  am  clearly  of 
opinion  that  I  must  treat  it  as  an  agreement,  and 
not  as  a  lease. 


(a)  12  East,  168. 
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The  instrument  was  accordingly  read,  and  there 
was  a 

Verdict  for  the  plaintiff 

S.  Martin  for  plaintiiSl 
BaU  for  defendant 


ADJOURNED  SITTINGS  IN  THE  COMMON  PLEAS. 


Guildhall, 
Dec.  18. 

In  an  action 
for  an  escape, 
the  sheriff  18 
bound  by  the 
statement  in 
his  return,  not 
only  as  to  the 
fact  of  the 
arrest,  but  also 
as  to  the  day 
on  which  it 
was  made. 


COOK  V.  ROUND,  Esq.,  Sheriff  of  jE^asj. 

Debt  for  suffering  one  William  Smith  whom  the 
defendant  had  arrested  on  a  ca.  sa.  at  the  plaintifi^s 
suit,  to  escape. 

Fleas  :  1st,  that  the  defendant  did  not  arrest  the 
said  William  Smith  ;  and  issue  thereon. 

2d,  that  the  defendant  did  not  permit  or  sufier 
the  said  William  Smith  to  escape  or  go  at  large  &c.  i 
and  issue  thereon. 

3d,  that  the  defendant  arrested  the  said  William 
Smithf  under  colour  of  the  said  writ  of  ca.  sa.  on 
20th  March  1834,  and  that  the  said  William  Smith 
was  not  nor  could  be  found  within  the  bailiwick  of 
the  defendant  at  any  time  before  that  day.  That 
after  such  writ  was  delivered  to  the  defendant,  but 
before  the  arrest  and  before  the'  said  William 
Smith  was  found  in  the  defendant's  bailiwick,  to 
wit  on  19th  March  1834,  a  writ  of  Hab.  Corp. 
issuing  out  of  the  Court  of  Exchequer,  was  de- 
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livered  to  the  defendant,  by  which  the  sheriff  of  i885. 
Essea:  was  commanded  to  have  the  body  of  the 
said  William  Smithy  together  with  the  cause  &c. 
before  the  Chief  Baron  immediately  after  the  re* 
ceipt  of  the  writ  to  do  and  receive  &c* ;  and  that 
the  said  William  Smith  being  in  his  custody  under 
colour  of  the  ca.  sa. ;  the  defendant  by  virtue  of  the 
said  writ  of  Hdh.  Corp.,  afterwards  to  wit,  on  the 
day  and  year  last  aforesaid,  took  and  had  the  body 
of  the  said  William  Smithy  together  with  the  cause 
of  his  detainer  before  the  said  Chief  Baron  Stt. ; 
and  the  said  Chief  Baron  then  received  the  body 
of  the  said  William  Smith  &c.,  and  committed  him 
to  the  custody  of  the  Warden  of  the  Fleet  &c. 
Without  this,  that  the  said  William  Smith  was  at 
any  time  after  the  delivery  of  the  ca.  sa.  taken  of 
arrested  by  the  said  defendant  modo  et  formd  be- 
fore or  until  the  said  20th  day  of  March  1834. 

Replication,  that  the  defendant  after  the  de- 
livery of  the  ca.  sa.  to  him,  and  before  the  delivery 
of  the  writ  of  Hab.  Corp.  and  before  the  20th 
of  March  1831 ;  to  wit,  on  1st  March  1834, 
took  and  arrested  the  said  William  Smith  under  and 
by  virtue  of  the  writ  of  the  ca.  sa.,  and  that  having 
the  said  William  Smith  in  his  custody  under  the 
said  writ,  upon  and  after  the  said  arrest,  and  be- 
fore he  took  him  before  the  Chief  Baron,  to  wit,  on 
same  day  and  year  last  aforesaid ;  the  said  defend- 
ant otherwise  .than  in  obedience  to  the  said  writ 
of  Hab.  Corp.  or  by  virtue  tliereof^  wrongftiUy 
&c.,  and  without  the  plaintiff's  leave  &c.,  suf- 
fered the  said  William  Smith  to  escape  &c. ;  and 
that  the  plaintiff  sued  out  his  writ  of  summons  in 
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1835.       this  action,  and  declared  thereon  against  the  said 
defendant  for  the  said  escape  so  newly  assigned. 

Rejoinder,  that  the  defendant  did  not  ever  after 
he  had  the  said  William  Smith  in  his  custody  at 
the  suit  of  the  plaintiff)  under  the  ca.  sa,,  and  be- 
fore the  said  William  Smith  was  delivered  to  the 
Chief  Baron,  under  the  said  writ  of  Hab.  Corp.  per- 
rait  or  suffer  the  said  William  Smith  to  escape  &c 

Issue  thereon. 

To    shew    that    the    defendant   had    arrested 
William  Smith  before  the  20th  March,  the  plaintiff 
put  in  evidence,   and  relied  upon  the  sheriflTs  re- 
turn.    The  ca.  sa.  had  been  delivered  by  the  plain- 
tiflTs  attorney  to  the  under^sherifr  to  be  executed ; 
the  under-sheriff  delivered  it  to  one  Mackenzie,  a 
bound  bailiff  of  the  sheriff,  who  executed  it,  re- 
ceiving the  necessary  instructions  from  the  plain- 
tiff's attorney,  and  then  made  his  return  to  the 
under-sheriff,  who  duly  indorsed  it  on  the  writ  as 
follows :  "  By  virtue  of  his  Majesty's  writ  to  me 
directed,  I  took  the  within  named  W.  Smith,  and 
safely  kept  him  in  my  custody  until  afterwards,  to 
wit,  on  the  18th  day  of  March  lS34f,  I  received 
his   Majesty's   writ   of  Hab.  Corp.   commanding 
me  to  have  the  the  body  of  the  said  W.  S.  before 
the   Right   Honourable    John    Singleton,  Lord 
Lyndhurst,  Lord  Chief  Baron,  immediately  after 
the  receipt  of  that  writ ;  by  virtue  of  which  said 
writ,  and  in  obedience  thereto,  I  had  the  body  of 
the  said   William  Smith,  with  the  last  mentioned 
writ,  and  the  return  of  the  within  cause  mentioned 
in  a  certain  schedule  thereunto  Annexed,  before 
the  said  Lord  Chief  Baron,  on  the  19th  day  of  the 
said  month  of  March,  who  there  received  of  me 
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the  body  of  the  said  W.  Smithy  and  cotnmitted  him        18S5. 
to  the  Warden  of  the  Fleets  and  altogether  exon- 
erated and  discharged  me  from  the  further  keep- 
ing of  the  said  William  Smith,  whereupon  I  cannot 
have  the  body  &c. 

John  Round,  Esq.,  Sheriff.'* 

The  plaintiff  then  gave  evidence  to  shew  that 
William  Smith  was  seen  at  large  on  the  18th  and 
19th  of  March. 

For  the  defendant  evidence  was  offered  to  shew 
that,  in  point  of  fact,  William  Smith  was  not  arrest- 
ed till  the  20th  of  March,  the  day  when  he  was 
committed  by  the  Lord  Chief  Baron  to  the  Fleet. 

Wilde,  Serjt.  objected  that  such  evidence  could 
not  be  received ;  it  would  be  of  most  mischievous 
consequence  if  the  Sheriff  were  thus  allowed  to 
contradict  the  plain  language  of  his  own  return. 

Kelly,  for  the  defendant.  Undoubtedly  the  Sheriff 
is  bound  by  his  return,  as  to  the  substantial  contents 
of  that  return :  but  when  immaterial  statements 
al'e  introduced  into  it,  he  may  explain  or  correct 
them,  by  shewing  the  real  truth  of  the  case.  Now, 
here,  the  precise  day  when  the  arrest  was  made  is 
not  the  substance  of  the  return.  It  is  sufficiently 
hard  upon  the  Sheriff  that  he  is  concluded  by  the 
acts  of  his  officers  :  but  it  has  never  yet  been  ruled 
that  he  is  bound  by  their  irrelevant  statements, 
and  that  part  of  the  return  which  alleges  the  day 
of  the  capture  is  here  irrelevant. 

TiNDAL  C.  J.  I  am  strongly  of  opinion  that  the 
return  is  conclusive  upon  the  Sheriff.    If,  however, 

VOL.  II.  M  M 
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1885.  you  have  evidence  to  shew  that  the  party  was  not 
arrested  at  the  time  stated  in  the  return,  I  will 
receive  it,  giving  the  plaintiff  leave  to  enter  a  ver- 
dict, supposing  the  jury  give  effect  to  your  evi- 
dence. 

Kelly  then  gave  evidence  that  JViUiam  Smith 
was  not  arrested  until  the  SOth  of  March ;  but 
the  jury, without  hearing  the  reply,  expressed  them- 
selves satisfied  that  the  arrest  took  place  on  the 
18th,  and  thereupon  found  a 

Verdict  for  the  plaintiff. 

Wilde^  Seijt.,  Shee^  and  Addison  for  plaintiff 
F.  Kelly^  for  the  defendant 

His  Lordship  after  the  verdict  was  given,  desired 
that  it  might  not  be  inferred  from  his  having  allow- 
ed  the  defendant  to  give  evidence  in  contradiction 
of  his  return,  that  he  thought  the  defendant  was 
entitled  so  to  do ;  on  the  contrary,  his  opinion 
was,  that  the  return  bound  the  Sheriff. 
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ADJOURNED  SITTINGS  IN  THE  EXCHEQUER. 


ODYE  and  Others,  Assignees  of  MOON  a  bank-    ^^^^^ 
rupt,  V.  COOKNEY  and  Another.  '''• 

Trover  for  deeds.  4  "^'P^  '^^ 

A  11/.  «  .  .  ,  dorsed  on  the 

A  mortgage  deed  for  lOOOi  was  put  in  evidence  back  of  a 
for  the  plaintiffs,  on  which  was  an  indorsement  of  J^y  b^^g^^ 
the  defendant  Cookney^s  writing,  beffinning  with  "I  «^*y  »'ead  in 

evidence 

acknowledge  that  the  within  1000/.  has  been  paid  though  it  be 
and  satisfied;'*  it  then  went  on  as  an   agreement  So^sement^e- 

to  assign.  ouinng  ano- 

ther stamp. 

It  was  objected  by  Sir  F.  Pollock  that  this  in- 
dorsement could  not  be  read  for  want  of  a  stamp. 
The  whole  indorsement  was  an  agreement  re- 
quiring a  stamp ;  though  the  receipt  alone  would 
not,  because  the  deed  itself  was  stamped. 

Erie  contrdy  said  that  he  only  wanted  the 
receipt,  and  that  was  admissible  without  a  stamp. 

Lord  Abinger  C.  B.,  after  reading  the   whole 
^  indorsement,  decided  that  the  receipt  alone  might 
be  read. 

The  plaintiffs  were  nonsuited. 

Erie  J  Kelly  y  Wightmarij  fbr  the  plaintiffs. 
Sir  F.  Pollockj  Cresswell,  Addison,  for  the  de- 
fendants. 

M  M  X 
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GuiLDHAix,  WOOTTON  and  Another  t;.  BARTON. 

Dee.  14. 

lacoyenant  AcTiON  on  a  covenant  that  the  defendant  would  at 
firmatiTe  of  the  end  of  a  certain  term  demised  to  the  plainti^ 
Se  drfradan?  repurchase  the  stock,  &c.  on  the  premises. 
*>«|>entiUcd  Plea,  that  the  plaintiff  had  fraudulently  removed 
tho^jthe  ^1  the  valuable  part  of  the  stock,  and  had  left  no- 
^[JJJJj^Ji^^  thing  on  the  premises  but  the  worthless  good& 

Issue  thereon. 

Thesiger,  for  the  defendant,  claimed  the  right 
to  begin  as  the  issue  was  on  him,  he  cited  6  C.  & 
P.  64. 

Bompas  Seijt  for  the  plaintiff,  said  that  Lord 
Denman  C.  J.,  Tindal  C.  J.,  and  Lord  Abinger  C.  B. 
had  all  decided  that  where  damages  were  the  object 
the  action,  and  these  damages  unascertained,  the 
plaintiff  should  begin.  He  understood  that  the 
learned  Judges  had  agreed  upon  some  general  rule 
of  that  nature  j  and  he  referred  to  Carter  v.  Jones^ 
suprdy  p.  281. 

Parke  B.  The  only  rule  laid  down  by  the 
Judges  was,  that  in  actions  for  personal  injuries 
where  damages  are  sought  as  in  actions  of  assault, 
&c.  and  in  libel  and  slander,  the  plaintiff  should 
begin.  The  general  rule  is,  that  the  party  on  whom 
the  issue  is  shall  begin ;  this  was  not  altered  by 
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the  resolution  of  the  Judges  referred  to  in  Carter 

V.  Janes.     I  shall  rule  that  the  defendant  is  entitled 

to  begin* 

Verdict  for  plaintiff,  (a) 

Bompas  Seijt,  Kelb/^  and  Wightmanj  for  the 
plaintifl^. 

Thesiger^  Cresswell,  and  Oromptonf  for  the  de- 
fendant. 

(a)  In  fact  no  eiridence  was  giren  in  this  case  by  the  plain- 
tiff as  to  the  damages,  it  being  agreed,  immediately  after  the 
decision  on  the  right  to  begin,  that  the  damages  should  be  re- 
ferred. See  Reeve  t.  UnderhiU,  iuprht  p.  440.  Aiiolom  v. 
Beaumontf  luprd^  441.  (note.) 
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WOOTTON 

and 

ANOTHia 

V. 
BAETOy. 
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CASES 

ARGUED  AND  DECIDED 

AT    NISI    PRIUS, 

IN  THB  COURTS   OV 

KING'S  BENCH  and  COMMON  PLEAS, 

AT  THE  SITTINGS   AFTER 

HILARY  TERM, 
6W.  IV,    1836. 


ADJOURNED  SITTINGS  IN  KING'S  BENCH. 


1836. 


WuTiaNSTZK, 

Feb,  3. 

If  the  notice 
of  dishonour 
sent  to  the 
drawer  of  a 
bill  arrives  too 
late  through 
misdirection, 
it  is  for  the 
jury  to  say 
whether  the 
holder  used 
due  diligence 
to  find  the 
drawer's 
address. 


SIGGERS  V.  BROWN. 

This  was  an  action  by  the  second  indorsee  against 
the  drawer  of  a  bill  of  exchange. 

Pleas — 1st  That  the  bill  was  not  duly  presented 
for  payment  to  the  acceptor. 

2dly.  That  no  due  notice  of  the  dishonour  of 
the  bill  was  ever  given  to  the  defendant 

The  bill  was  dated  "London,  1st  October, 
1835,'*  and  signed  by  the  defendant,  "Mary 
Brown.**  It  was  proved  that  it  was  duly  presented 
for  payment  to  the  acceptor  and  dishonoured ;  and 
that  on  the  day  after  such  dishonour,  the  plaintiff 
put  a  letter  into  the  twopenny-post,  directed  "  Mrs. 
Mary  Brown,  Knightsbridge  Road.**  The  letter 
contained  a  sufficient  notification  of  the  dishonour ; 
but  it  did  not  reach  the  defendant  until  three  or 
four  days  after  it  had  been  put  into  the  post,  by 


AFTER  HILARY  TERM,  6  W.  IV.  521 

reason  that  the  defendant  did  not  reside  in  18S6. 
Knightsbridge  Roadj  but  in  Knightsbridge  Row. 
It  was  proved  that  when  the  plaintiff  took  the 
bill  from  his  immediate  indorser,  he  enquired 
where  Mary  Brown,  the  drawer,  lived,  and  that  a 
verbal  answer  was  given  that  she  lived  in  Knights- 
bridge Road. 

Erle^  for  the  defendant,  insisted  that  it  was 
incumbent  upon  the  holder  of  a  bill,  if  he  chose  to 
give  the  drawer  notice  of  the  dishonour  by  letter, 
to  take  care  that  his  letter  was  properly  addressed ; 
here,  by  the  fault  of  the  plaintifi^  the  notice  had  in 
fact  never  reached  the  drawer  until  the  proper 
time  had  long  elapsed. 

JVightmanj  contrd. .  It  has  been  held  that  the 
holder  is  not  bound  to  do  more  than  follow  the 
address  which  the  drawer  chooses  to  give  on  the 
face  of  his  own  bill.  Mann  v.  Moors,  (a)  —  In 
that  case,  the  bill  was  dated  "  Manchester,**  and 
Lord  Tenterden  held  that  the  holder  was  justified 
in  addressing  the  letter,  which  contained  the 
notice,  to  the  drawer  at  Manchester,  generally. 
There  it  did  not  even  appear  that  the  holder  had 
taken  any  measures  to  ascertain  the  drawer's 
real  residence ;  here,  he  has,  for  he  made  enquiry 
of  the  party  from  whom  he  received  the  bill,  which 
was  using  a  reasonable  degree  of  caution. 

Lord  Denman,  C.  J.,  in  summing  up  to  the  jury, 
said,  The  case  resolves  itself  into  a  single  question, 
which  it  is  for  you  to  decide,   viz.,  whether  the 

(a)    R.  5c  M.  Rep.  249*    See  also  WaUer  v.  Ha^etf  ib.  149. 
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1836.  delay  in  receiving  the  notice  arose  from  the  fault 
of  the  present  plaintiff,  or  was  rather  to  be  attri- 
buted to  the  carelessness  of  the  defendant  in  not 
giving  a  more  particular  description  of  her  resi- 
dence. In  regard  to  the  case  that  had  been  cited 
(^Mann  v.  Moors)  I  cannot  help  thinking  that  the 
rule  said  to  have  been  laid  down  by  Lord  Ten- 
terden  is  too  general  :  a  drawer  may  carry  on  so 
extensive  a  business  in  Manchester,  as  to  be 
perfectly  well  known  there,  and  easily  found 
without  specifying  his  abode  more  particularly; 
but,  on  the  other  hand,  the  drawer  may  be  so 
obscure  an  individual  as  to  make  it  almost  certain 
that  a  letter  addressed  to  him  generally,  in  a  large 
town  like  London,  or  Manchester,  will  never 
reach  him.  It  is  said  that  the  drawer  may  protect 
himself  from  this  risk  by  stating  his  abode  more 
particularly  on  the  face  of  the  bill,  and  that  there 
is  want  of  caution  on  his  part,  if  he  omit  to  do  so. 
That  is  true  ;  but  still  it  may  be  said,  and  perhaps 
with  equal  truth,  that  there  is  also  some  want  of 
due  caution  on  the  part  of  an  indorsee  who  takes  a 
bill  without  enquiring  who  the  previous  parties 
to  it  are,  and  where  they  may  be  found.  Upon 
the  whole,  therefore,  it  appears  to  me  that  the  jury 
are  in  each  case  to  determine  whether  the  holder 
has,  under  all  the  circumstances,  taken  due  and 
proper  steps  to  forward  his  notice  to  the  drawer, 
and  if  the  notice  miscarry,  they  are  to  decide 
whether  the  miscarriage  arose  from  the  fault  of 
the  holder,  or  of  the  person  entitled  to  such  notice. 
Here,  it  certainly  appears  that  some  enquiry  was 
made  by  the  plaintiff  of  the  person  from  whom  he 
took  the  bill  as  to  the  abode  of  the  defendant— 
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either  that  person  gave  erroneous  information,  or 
the  plaintiff  (who  made  only  a  verbal  enquiry) 
understood  it  incorrectly.  You  will  say  on  the 
whole,  whether  you  think  the  plaintiff  took  such 
steps  as  were  reasonable  and  proper  for  the  purpose 
of  forwarding  his  notice  to  the  defendant. 

Verdict  for  the  Plaintiff.(a) 

fVightman  for  the  plaintiff. 
Erie  for  the  defendant. 

(a)  See  Heuoitt  v.  Thompson^  post^  546. 


1836. 


ADJOURNED  SITTINGS  IN  THE  COMMON  PLEAS. 


ATKINS  and  Another  v.  HUMPHREYS  and 

Another. 

This  was  an  issue  directed  by  the  Court  of  Chan- 
cery, to  try  whether  10,000/.,  the  purchase  money 
of  an  estate  sold  in  1818  to  Alea:ander  Stewart ^ 
was  bondjide  paid,  or  not. 

The  declaration  set  out  the  conveyance  of  the 
estates  in  question  by  Mary  Anne  Tirel  Morin 
the  elder,  Mary  Anne  Tirel  Morin  the  younger 
(daughter  of  ilf.  A.  T.  Morin  the  elder),  and«7b^n 
Stewart  and  Selina  his  Wife  (another  daughter  of 
the  said  M.  A.  T.  Morin  the  elder),  for  the  sum  of 
10,000/L  to  Alea^ander  Stewart.  The  10,000/.  had 
in  fact  been  paid  at  the  time  of  the  conveyance, 
but  it  was  alleged  that  the  whole  transaction  was 
fraudulent  and  collusive,  in  order  to  defeat  a 
voluntary  settlement  made  by  Mary  Anne  Tirel 
Morin  and  her  two  daug;hters  in  favour  of  the  de- 


WKflTMIKfXIBf 

Feb.  9. 


In  an  issue 
from  Chan- 
cery between 
A.  and  B.,  de- 
positions pro- 
duced in  Chan- 
cery by  B.,  in 
a  suit  of  C. 
against  B.,  are 
inadmissible. 


Atkins 

V. 

HuMramxTf. 
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1836.  fendants  in  this  suit,  the  first  of  whom  had  married 
another  daughter  (since  deceased)  of  the  said 
M.A.  T.  Morin^  and  the  other  was  their  son.  John 
Stewart  and  Alexander  Stewart j  were  in  partner- 
ship  with  Archibald  Campbell ;  and  it  was  alleged 
that  in  order  to  raise  the  10,000/L  for  the  purpose 
of  the  ostensible  payment,  John  Stewart  had  ad- 
vanced to  Alexander  certain  partnership  monies ; 
and  the  partners  having  become  bankrupt,  the 
plaintiffs,  their  assignees,  claimed  a  lien  on  the 
estates  for  the  monies  so  applied.  Soon  after  the 
conveyance,  Alexander  Stewart  had  instituted  pro- 
ceedings in  Chancery  against  the  present  defend- 
ants, to  set  aside  the  voluntary  conveyance  to  them 
as  void  against  a  bondjide  purchaser. 

Wilde  Seijt  for  the  plaintiffs,  proposed  to  read 
the  deposition  of  Mrs.  Morin^  used  by  the  defend- 
ants in  the  suit  in  Chancery  of  Stewart  v.  the  pre- 
sent defendants. 

Sir  F.  Pollock  objected,  that  the  deposition  was 
inadmissible,  inasmuch  as  the  present  plaintiffs  were 
not  identified  with  Alexander  Stewart^  the  plaintiff 
in  that  suit,  and  could  not  be  affected  by  those 
proceedings ;  the  parties  were  not  the  same. 

Wilde  Serjt.  The  question  in  both  cases  is  pre- 
cisely the  same.  The  defence  then  was,  that  the 
conveyance  to  Alexander  Stewart  was  not  bondjide^ 
it  was  whether  in  fact  he  was  the  owner  of  the 
property,  which  is  precisely  the  question  here,  and 
the  deposition  offered  against  these  defendants  was 
used  by  them  in  that  suit. 


AFTER  HILARY  TERM,  6  W.  IV. 


525 


TiNDAL  C.  J.  I  incline  to  think  I  cannot  re- 
ceive the  evidence.  The  parties  are  not  the  same, 
nor  privies.  There  is  no  reciprocity.  If  the  pre- 
sent defendants  had  offered  depositions  in  that  suit, 
the  plaintiffs  would  have  been  entitled  to  object. 
The  evidence  must  be  rejected. 

Verdict  for  the  defendants. 

Wilde  Serjt,  Sir  JV.  Follett^  and  Henderson^  for 
the  plaintil9&. 

Sir  F.  Pollockj  Dampier^  and  Ebderiy  for  the  de- 
fendants. 


I8sa 

Atkinb 
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DORCHESTER. 
Coram  Littlbdale  J. 


DOE,  dem.  ELLIS  v.  HARDY. 

The  question  in  this  ejectment  was  whether  the 
lands  sought  to  be  recovered  had  passed  by  a 
codicil,  said  to  be  executed  by  Henry  Sedcole,  in 
1821.  The  defence  was,  that  the  alleged  codicil 
was  a  forgery.  An  admitted  codicil,  devising  the 
property  in  question  to  the  lessor  of  the  plaintiff, 
dated  in  180fi,  was  put  in,  attested  by  only  two 
witnesses,  without  objection,  for  the  lessor  of 
the  plaintiff,  and  declarations  of  the  testator  of  his 
intention  that  the  lessor  of  the  plaintiff  should 
have  the  property  were  offered. 

These  were  objected  to  by  Butt  for  the  de- 
fendant 


Do&CHB8TZB| 

March  IS. 

The  deda- 
rations  of  a 
testator  are 
admissible^ 
where  a  will 
is  disputed  on 
account  of 
fraud,  circuia* 
yention,  or 
forgery. 
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LiTTLEDALE  J.  I  think  the  declarations  of 
the  testator  are  admissible  to  show  his  intentions, 
where  the  defence  is  either  fraud,  circumvention, 
or  forgery. 

Verdict  for  the  plaintiff,  with  leave  to  the  de- 
fendant to  move  on  another  point. 

Erie  and  Barstow  for  the  plaintiff. 
Buit  and  Fitzherbert  for  the  defendant. 


YORK. 
Coram  Parks  B. 


March  9. 


REX  V.  BECKETT. 


l.A  wound  in^ 
curred  by  the 
prosecutor  in 
forcing  part  of 
his  bday,  in 
self  defence, 
asainst  a 
v^nwith 
which  the 
prisoner  was 
attacking  him. 
is  not  a  wound 
inflicted  by 
the  prisoner 
within  the 
Stat.  9  G.  4. 
c,S\»  i.  11. 
S.To  consti- 
tute a  wound, 
the  external 
surface  of  the 
body  must  be 
divided. 


This  was  an  indictment  against  the  prisoner  for 
cutting,  stabbing,  and  wounding  the  prosecutor 
upon  the  throat  and  hands,  with  intent  to  murder 
him. 

It  appeared  that  the  prisoner  attacked  the  pro- 
secutor with  a  butcher's  knife,  and,  drawing  him 
backwards,  attempted  to  cut  his  throat:  an  injury 
(which  the  prosecutor  described  as  a  slight  scratch) 
was  inflicted  by  the  prisoner  on  the  throat  of  the 
prosecutor ;  but  the  prosecutor  succeeded  in  ward- 
ing off  further  hurt,  by  lifting  his  two  hands  up  to 
his  throat,  and  in  doing  this  the  prosecutor  said  his 
hands  struck  against  the  knife  and  were  cut. 

Parke  B.,  upon  this  evidence  being  given, 
stopped  the  prosecution,  saying,  nothing  which  can 
be  properly  called  a  wound  has  been  inflicted  by  the 
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prisoner  in  this  case.  A  scratch  is  not  a  wound 
within  the  statute ;  there  must  at  least  be  a  di- 
vision of  the  external  surface  of  the  body :  the 
cuts  on  the  bands  are,  indeed,  wounds  ;  but  it 
appears  that  they  were  inflicted  by  the  prosecutor 
himself  in  the  attempt  to  defend  himself  from  the 
prisoner's  atjtack ;  those  cuts,  therefore,  cannot 
be  considered  wounds  inflicted  by  the  prisoner 
with  intent  to  murder  or  maim  the  prosecutor. 

The  prisoner  was  acquitted. 

Wortley  and  Read  for  the  prosecution. 
Milner  for  the  prisoner. 


1836. 


FARRAR  V.  BESWICK. 

Action  of  trover  for  horses. 

Pleas,  1st,  That  the  horses  were  not  the  property 
of  the  plaintiflf.  2dly.  Judgment  recovered  in  the 
county  court  by  the  defendant  against  Joshiia 
FarroTy  and  that  the  defendant  seized  the  horses, 
in  the  declaration  mentioned,  in  execution  of  that 
judgment,  they  being  the  horses  of  the  said  Joshua 
Farrav* 


LlYEEPOOL, 

April  \. 

Where  two 
persons  are  in 
partnenhip, 
the  presump- 
tion is  that 
they  are  in- 
terested in  the 
partnership 
stock  in  equal 
moieties. 


•  For  the  defendant,  evidence  was  given  tending 
to  shew  either  that  Joshua  Farrar  (the  brother  of 
the  plaintiff)  was  solely  interested  in  the  horses,  or 
else  that  he  was  a  partner  with  the  plaintiflf  in  the 
business  of  a  carrier,  and  that  the  horses  belonged 
to  them  jointly,  and  were  used  in  their  business. 
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2^36^  ^  Parke  B.  told  the  jury,  that  if  they  thought  the 
horses  belonged  to  Joshtca  only,  the  defendant  was 
clearly  entitled  to  their  verdict ;  but  if  they  thought 
Joshua  was  interested  in  the  horses,  not  solely,  but 
jointly  with  the  plaintiff,  he  recommended  them  to 
find  a  verdict  for  the  plaintiff,  but  to  confine  the 
damages  to  half  the  value  of  the  horses ;  and  he 
would  reserve  the  point  for  the  opinion  of  the 
Court,  whether  the  plaintiff  was  entitled  to  recover 
at  all  under  such  circumstances. 

Cresswell  observed,  that  there  was  no  evidence  to 
shew  that  Joshtca  was  entitled  to  half  of  the  stock 
in  trade,  even  if  the  jury  thought  that  he  had  some 
interest  in  it. 

Parke  B.  Where  a  partnership  is  found  to  exist 
between  two  persons,  but  no  evidence  is  given  to 
shew  in  what  proportions  the  parties  are  inte- 
rested, it  is  to  be  presumed  that  they  are  inte- 
rested in  equal  moieties. 

Verdict  for  the  plaintifi^  for  half  the  value  of 
the  horses. 

Cresswell  and  Wightman  for  the  plaintifif. 
Alexander  and  Brandt  for  the  defendant 
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WALMESLEY  v.  BRIERLY  and  Others.         Lifeepool, 

April  I. 

Action  on  a  bond.  Where  a  bond 

Pleas,  1.  Non  est  factum.    2.  That  the  bond  was  forthep^" 
obtained  by  fraud  and  covin.  "®°'  ^,\°?^ 

rr«i  i_  1  n  \  t*  °®^»  whlCD  11 

The  bond  was  conditioned  for  the  payment  of  declared  to  be 
600/.,  and  appeared  to  be  stamped  with  only  a  1/.  ney wtha?^ 
stamp ;  but  in  the  condition  the  sum  of  600/.  was  secured  to  be 

111  11  n    f*      1  P*""  by  an  in- 

declared  to  be  the    same  sum  of   600/.  as    was  denture  of 
mentioned  and  secured  to  be  paid  by  a  certain  in-  ^^x^o^^^ 
denture,  bearing  even  date  with  tliis  instrument,  v^^^  ^th  an 
and  made  or  expressed  to  be  made  by  and  between  stamp  on  such 
the  parties  to  the  bond.  bond,appearby 

*^  recitaly  or  pro- 

The  plaintiflPs  case  being  closed,  duction  of  the 

indenture,  that 
the  latter  was 

JksandeTy  for  the  defendants,  objected  that  it  •"<^**  ®°  ^^^^^ 

•'  ture  as  re- 

was  incumbent  on  the  plaintiff  to  produce  the  deed  quired  an  <»; 
referred  to  in  the  condition,  for  the  purpose  of  *'^''**  ^'^P* 
shewing  that  it  was  such  a   deed  as  was  charged 
with  an  ad  valorem  duty,  so  as  to  make   the  IL 
stamp  on  the  present  bond  sufficient ;  and  he  cited 
Wood  V.  Norton,  (a) 

Cresswell  contra.  The  language  of  the  Stamp  Act 
(55  G.  3.  c.  184.)  is,  that  it  shall  be  sufficient  to  im- 
press a  1/.  stamp  on  the  bond,  if  it  be  given  to 
secure  the  same  sum  <^  as  is  in  part  secured  by  a 
mortgage,  or  wadset,  or  other  instrument,  herein- 
after charged  with  the  same  duty  as  a  mortgage, 
or  wadset'*  Here,  the  condition  describes  the  other 

(a)  9.  B.  C.  885. 


BklERLX 
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1836.  deed  as  a  deed  by  which  the  same  sum  is  "  sectored 
Jj;^^^'''"^^  to  be  paid.^*  Now,  even  if  it  be  not  fair  to  infer 
V.  from  the  recital  that  the  deed  is  a  mortgage  or 
wadset,  still,  as  it  is  a  deed  "  securing  payment  of 
money ^^  it  must  have  been  liable  to  an  ad  valorem 
duty,  as  all  deeds  for  securing  the  payment  of  a 
gross  sum  are  ;  he  referred  to  the  exceptions  under 
the  title  "  mortgagCj^^  in  the  schedule  to  the  Stamp 
Act,  as  shewing  that  the  intention  of  the  legislature 
must  have  been  to  include  under  the  class  liable  to 
the  duty  all  instruments  not  so  excepted.  He  re- 
ferred to  Quin  V.  King  (a),  where  the  bond  pur- 
ported  to  be  given  as  a  collateral  security  to  secure 
money  according  to  a  proviso  in  a  deed  of  sur- 
render, which  deed  of  surrender  was,  nevertheless, 
not  produced. 

Parke  B.  (after  looking  at  the  Stamp  Act)  said, 
If  it  had  appeared  from  the  recital  in  this  bond  that 
the  other  deed  had  fallen  under  the  description  of 
deeds  subject  to  the  ad  valorem  duty,  the  1/.  stamp 
would  have  been  primd  facie  suflScient.  But  the 
recital  does  not  suflSciently  shew  that  the  deed  was 
of  that  description ;  it  is  not  stated,  nor  can  it  ne- 
cessarily be  inferred,  that  it  is  a  ••  mortgage,  wad- 
set, or  other  instrument  thereinafter  charged  with 
the  same  duty  as  a  mortgage  or  wadset."  It  is  not, 
therefore,  like  the  case  cited,  because  there  the  in- 
strument  appeared  to  be  a  surrender^  which  is  one 
of  the  instruments  made  liable  to  the  ad  valorem 
duty.  Here  the  deed  may  be  a  deed  containing  a 
mere  covenant  to  pay,  and  I  cannot  find  that  such 

(a)  1.  Mees.  and  Wekby.  42 


SPRING  ASSIZES,  6  W.  IV. 


531 


a  deed  would  require  the  ad  valorem  stamp.     I  183& 

think,  therefore,  you  must  produce  the  deed,  for  ^^^^^^^^^^^ 

the  purpose  of  showing  that  it  is  a  deed  requiring  v. 

an  ad  valorem  stamp.  *«wt 

CressweU  then  produced  the  deed, 

Verdict  for  the  plaintiff, 

CressweU  and  TomUnson  for  the  plaintiff. 
Alexander  and  Brandt  for  the  defendant 


WHITWORTH  V.  CLIFTON,  Esq. 


April  4. 


Declaration  in   trespass,  quare  clausum  Jregit^  Aiherif^who 

for  taking  the  plaintiff's  horse,  &c.  /Sfno^. 

Plea,  That  before  the  said  time  wheta,  &c.,   to  thauhe  de- 

A  _  -.-  .  X.    t       fendanthad 

Wit  on,   &c.,  one  James  Plant j   assignee  of  the  obtained  hb 
estate  and  effects  of  James  BiUterworth^  a  bankrupt,  undertEe  in- 
sued  and  prosecuted  out  of  the  Court  of  Exchequer  wiyent  Debu 
at  Westnunster  a  fi.  fa.  directed  to  the  chancellor  ^57.,  u  not 
of  the  county  palatine  of  Lancaster^  or  his  deputy  *  ^®*P*^''' 
there,  whereby  his  Majesty  commanded  the  said 
chancellor,  that  by  his  Majesty's  writ,  under  the 
seal  of  the  county  palatine,   &c.   the  said  chan- 
cellor  should  command  the  sheriff  that  he  should 
cause   to  be  levied   of   the  goods  and    chattels 
of  the  said  plaintiff  the  sum  of  168/.  3^.  6rf.,  which 
in  his  Majesty's  Court  of  Exchequer  was  awarded 
to  the  said  James  Plants  assignee  as  aforesaid,  for 
his  damages  which  he  had  sustained  on  occasion  of 
a  certain  grievance ;    that  the  said  writ  was  in* 

VOL.  II.  N  N 
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18S6.       dorsed  to  levy  168/,  3s.  6rf.,  and  delivered  to  the 
,i*^^^^^^     chancellor ;    that  the  chancellor  issued  his  com- 

^^»  HITWOH.TB  

V.  mand  to  the    sheriff  in    pursuance  of  the  writ, 

Tvhich  was  duly  indorsed  and  delivered  to  the 
defendant,  then  being  sheriff,  to  be  executed,  by 
virtue  of  which  he  entered  and  seized,  &c. 

Replication,  That  after  the  said  sum  of 
168/.  3^.  6d.  was  awarded  to  the  said  James  Plant 
for  his  damages,  &c.,  to  wit,  on,  &c.,  the  said 
plaintiff  was  an  insolvent  debtor,  and  was  in  cus- 
tody, and  a  prisoner  in  the  King's  Bench  prison,  at 
the  suit  of  one  fV.  Lomas^  one  of  his  creditors^ 
within  the  meaning  of  a  certain  act  of  parliament 
passed  7  Geo.  4.,  intituled  ••An  act  for  the  re- 
lief, &c. ;"  that  afterwards,  and  while  the  said  plam- 
tiff  was  in  custody,  to  wit,  on,  &c.,  he  applied 
by  petition,  &c.  to  the  Court  for  Relief  of  InsoU 
vent  Debtors  in  England  for  his  discharge,  and 
duly  executed  a  conveyance  to  the  provisional 
assignee,  &c. ;  that  afterwards,  to  wit,  on,  &c., 
at  and  before  the  Court  for  Relief  of  Insolvent 
Debtors  in  England^  held  at,  &c.  and  before 
the  issuing  of  the  fi.  fa.  or  making  of  the 
mandate,  the  said  petition  and  a  certain  schedule 
wherein  the  said  James  Plants  as  assignee  as 
aforesaid,  was  and  is  scheduled  and  set  forth  as 
a  creditor  of  the  said  plaintiff,  and  wherein  the 
said  damages  awarded  to  him  as  aforesaid  were 
and  are  scheduled  and  set  forth  as  an  admitted 
debt  from  the  plaintiff  to  the  said  James  Plants 
and  the  matters  thereof,  came  on  to  be  heard 
and  were  examined  into  before  the  said  Court, 
and  the  plaintiff  then  applied  to  be  discharged,  &c., 
0  f  all  which  said  several  premises  the  said  James 
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Plant f  as  assignee  as  aforesaid^  had  dtse  notice^  as  1886. 
was  and  is  required  by  law  in  that  behalf^  and  wniiCoaTH 
the  said  Court  did  then  adjudge  the  plaintiff  to  »• 
be  discharged  from  custody,  and  to  be  entitled 
to  the  benefit  of  the  said  act,  and  the  plaintiff  was 
accordingly  discharged ;  that  the  plaintiff  executed 
the  warrant  of  attorney  directed  by  the  Act  to 
authorise  the  entering  up  of  a  judgment  against 
him,  &c.  in  the  name  of  the  provisional  assignee 
for  the  amount  of  the  debts  stated  in  the  schedule ; 
that  judgment  was  entered  up  on  that  warrant  of 
attorney ;  and  that  afterwards,  and  after  the  plain- 
tiff had  executed  the  warrant  of  attorney,  and 
after  the  adjudication  of  the  plaintiff's  discharge 
as  aforesaid,  and  after  the  said  judgment  was 
entered  up,  and  without  any  application  to  or 
leave  from  the  said  Court  for  the  Relief  of  Insol- 
vent Debtors,  the  said  James  Plq^nt^  assignee  as 
aforesaid,  sued  and  prosecuted  out  of  the  Court  of 
Exchequer  the  said  writ  of  fi.  fa.,  and  the  man- 
date was  thereupon  afterwards  made ;  and  the 
plaintiff  fur ther  saith  that  afterwards^  with  kncyw^ 
ledge  of  the  premises  aforesaid^  and  after  notice 
thereof  to  the  defendant^  Ae,  the  said  defendant^ 
ea^cuted  the  said  mandate  and  committed  the  said 
trespasses :  Averment,  that  the  sum  indorsed  on 
the  writ  was  the  debt  stated  in  the  schedule  to 
be  due  to  the  said  James  Plants  of  all  which  the 
said  James  Plants  assignee  as  aforesaid,  had  notice 
at  the  time  of  issuing  the  writ,  &c. 
Demurrer,  and  joinder  in  demurrer. 

Parke  B.  called  upon  the  plaintiffto  support  his 
replication. 
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1836.  Hoggins^  for  the  plaintifT.     The  sheriff  is  in  this 

,i;;^v*^^    case  a  trespasser,   inasmuch  as  he  has  taken  upon 

Whxtwobth    ,  .         ,^       *  .      .  1    .        1. 

hunself  to  execute  a  wnt  issued  in  direct  contra- 
vention of  an  act  of  parliament  (61  sect  of  7  G.4. 
C.57.),  he  having  at  the  time  full  knowledge  of  all 
the  facts.  Trover  will  lie  against  a  sheriff  who 
sells  in  execution  of  a  judgment  on  a  cognovit  afler 
notice  that  an  assignment  had  been  made  to  a  provi- 
sional assignee  between  the  seizure  and  sale.  Groves 
v.  Cowham.  (a)  {^Parke  B.  There,  the  sale,  which 
was  the  act  of  conversion,  was  after  the  change  of 
property  ;  the  goods,  therefore,  were  not  liable  to 
the  sale.]  If  the  sheriff,  after  notice  of  allowance 
of  bail,  executes  a  writ,  he  is  a  trespasser.  (6)  So^ 
if  the  sheriff,  after  a  secret  act  of  bankruptcy,  sell 
the  goods  of  the  bankrupt  on  an  execution  against 
him,  he  is  a  trespasser.  Balme  v.  Hutton.  (c)  Here 
the  strong  point  is,  that  the  sheriff  admits  he  had 
notice  of  the  facts ;  and  not  only  so,  but  that  he 
had  knowledge  of  them,  which  imports  that  he 
knew  them  to  be  true. 

Wightman^  contra.  The  sheriff  has  nothing  to  do 
but  to  obey  the  command  of  the  court  conveyed 
to  him  by  the  writ :  for  obeying  that  command 
he  can  never  be  a  trespasser;  and  the  utmost 
effect  of  his  obeying  it  aft;er  notice  of  the  irregularity 
would  be,  that  possibly  there  might  be  some 
remedy  against  him  by  action  on  the  case.  In 
Balme  v.  Hutton  the  sheriff  seized  goods  which 
turned  out  not  to  be  the  goods  of  the  party  against 

(a)  10  Bing.  p.  5. 

(b)  Bdsha'w  v.  Marshall,  1  Nev.  &  M.  68a 

(c)  9  Bing.  471. 
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whom  the  execution  issued  ;  the  sheriff,  therefore,        i836. 
disobeyed  the  writ,   and   was  rightly    deemed  a   JJ?^[^^1(^^^ 
trespasser.       Would    it   be   any  answer    for  the  v. 

sheriff  to  return    to  the  court,    that  he  had  not     ^urroN. 
obeyed  their  writ,  because  certain  facts  had  been 
communicated   to    him  showing  that    the    court 
ought  not  to  have  issued  such  a  writ  ?     [^Parke  B. 
The   allegation  in   the  replication    imputes   that 
you  not  only  had  notice  of  the  facts,   but  knew 
them  to  be  true.]     Be  it  so  ;  but  is  that  an  issue 
to  which  the   sheriff  should  be    exposed?    The 
plaintiff  was  bound  to  take  another  remedy,  and  to 
apply  to  the  court  for  a  supersedeas ;  and  if  the 
sheriff  had  then,  in  defiance  of  the  supersedeas, 
proceeded   in  execution,    he  would  have  been  a 
trespasser,  because  he  would  have  acted  after  his 
warrant  for  acting  had  been  revoked  by  the  same 
authority  which   issued  it.     \^Farke  B.      It  was 
held  in  the  Court  of  King's  Bench  soon  afler  I 
took   my  seat  there,  that  if  a  sheriff  acts   after 
notice  of  a  writ  of  error,  he  is  in  fault,  though 
no  supersedeas  had  issued,  because  notice  is  equi- 
valent to  the  supersedeas.]     The  allowance  of  the 
writ  of  error  by  the  court  is  itself  a  revocation 
of  the  sheriff's  authority ;     but  here,   the   court 
never  interferes  at  all.     Suppose  a  writ  on  mesne 
process  to  issue  directing  the  sheriff  to  arrest  a 
defendant,  is   the  sheriff  bound  to   disobey    that 
writ  because  he  believes  that  there  is  not  in  reality 
a  good  cause  of  action  ? 


HogginSj  in  reply.  There  is  no  hardship  on 
the  sheriff,  because  he  can  have  ample  protection 
by  applying  to  the  court.  If  he  prefers  to  act  on 
his  own  responsibility,  and  chooses  to  assist  the 

NN   3     • 
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t 

1S86.       plaintiff  by  executing  a  writ  which  the  legislature 

,^;;^^"^^    prohibits,  and  which  is  therefore  to  be  deemed  no 

V.         writ  at  all,  he  is  to  be  considered  as  a  mere  tres- 

Cliftok.    passer.     The  57th  and  58th  sections  of  the  act  are 

strong  to  shew  the  clear  intention  of  the  legislature 

*  to  relieve  the  insolvent  from  process  of  execution 

under  such  circumstances  as  the  present. 

• 

Parke  B.  It  appears  to  me  that  the  sheriff  is 
justified  in  obeying  the  writ,  which  is  not  a  vend 
writ,  but  merely  a  writ  which  the  plaintiff  in  exe- 
cution was  guilty  of  irregularity  in  issuing.  The 
case  differs  entirely  from  all  those  where  the 
sheriff  sells  after  a  change  of  property,  because 
there  he  does  not  obey  the  writ.  Here  he  has 
obeyed  it ;  and  that  being  so,  I  think  that  od 
principle  he  has  a  good  defence;  and.  the  judg- 
ments of  the  majority  of  the  learned  Judges  in 
Tarlton  v.  Fisher  (a)  support  that  opinion.  There 
must,  therefore,  be 

Judgment  for  the  defendant 


(a)  2  Douglas,  p.ff!h 
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1836. 


LEACH  V.  WILKINSON,  HAMER,  and  Others.      Apni7. 

Trespass  for  an  assault  against  four  defendants.      One  defendant 
Plea,  not  guilty.  IJ^nTt^hom 

On  the  part  of  the  plaintiff  evidence  was  given  *^^^ 

which,   to    a  certain   extent,  implicated  all  the  been  made  b:^ 

riAfpndAnfq.  ^^^  plaintiff,  is 

aeienaants.  ,  ^^^  entitled  to 

The  defendants'  counsel  addressed  the  jury,  and  have  his  case 
evidence  was  then  given  which  went  clearly  to  en-  to  the  jury  In 
title  one  of  the  defendants  {Hamer)  to  an  acquittal.  ^^^  ^^^^Jf^, 

ted  and  be- 

Upon  this  Parke    B.   (having    referred  to    a  ^[^^^^^1, 
dictum  of  l^vATenterden  in  Carpenter  v.  Jones  (a),  other  defend- 
that  it  is  in  the  discretion  of  the  Judge  to  take  an  ciwtheTx-^*^ 
acquittal  of  one  of  several  defendants  at  any  stase  c"Jpat<>«y 

^    ,  _  *y        o     evidence  on 

of  the  cause)  proposed  to  take  the  opinion  of  the  his  pan  may 
jury  in  the  first  instance  as  to  the  case  affecting  *^' 
Hamer ;  so  that  in  the  event  of  an  acquittal,  he 
might  be   called  as   a  witness  for  the  other  de- 
fendants. 

Cresswell  objected  to  this  course  ;  and  said  the 
rule  was,  that  if  at  the  close  of  the  plaintiff's  case 
there  was  no  evidence  to  affect  one  of  several 
defendants,  a  verdict  of  acquittal  might  then  be 
taken  as  against  him,  and  he  might  be  called  as  a 
witness  for  the  other  defendants ;  but  if  a  prima 
Jacie  case  wer^  established  by  the  plaintiff  against 
aU  the  defendants,  and  evidence  was  given  on  the 

(a)  M.  &  M.  168.  n. 
N  K  4 
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1836.       part  of  the  defendants,  whatever  its  effect  might 
^^f^'^'^"^^    be,  the  opinion  of  the  jury  must  be  taken  at  one 
.?"       time  dpon  the  whole  case,  and  their  opinion  could 
i^'othim.   ^^*  ^®  asked  upon  the  separate  case  of  any  one 
defendant ;  and  he  submitted,  if  this  course  should 
be  departed  from,  that  at  all  events  he  was  entitled 
to  address  the  jury  in  reply  upon  the  case  as  af- 
fecting Hamer;   and    he    suggested    the    great 
inconvenience  of  this  course,  as  it  might  lead  to 
several  replies. 

Parke  B.  (having  consulted  Lord  Denman  C.  J.) 
said,  although  in  the  present  case  it  would  be 
very  desirable  to  have  taken  the  opinion  of  the  jury 
in  the  first  instance  upon  the  separate  case  ofHamer^ 
still  that  Lord  Denman  and  he  felt  it  might  lead 
in  the  case  of  several  defendants  to  great  incon* 
venience  and  confusion,  inasmuch  as  it  might  be 
necessary  to  hear  several  replies ;  and  they  therefore 
did  not  feel  justified  in  departing  from  the  old 
practice. 

Verdict  of  acquittal  as  to  defendant  Mamer^  and 
for  the  plaintiff  as  to  the  other  defendants. 

■ 

OressweU  and  Crompton  for  the  plaintiff. 
Alexander  for  the  defendants. 
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BURNEt;.  CAMBRIDGE. 
Debt  on  a  demise  for  arrears  of  rent     The  plain-  To  a  deciara- 

M-/T>    /I         •!  •         !_•         iz»  •    •  ^  i»  tion  in  debt 

tin   (describing  himself    as   surviving   partner  or  foramanof 
William  Jackson^  deceased)  declared,  —  For  that  ^at'the^'iwn. 
whereas  heretofore,  to  wit,  on,  &c.  the  said  Edward  tiff,  and  one 
Bume  and  William  Jackson^  being  then  seised  in  ^'ere  sSsed    ' 
their  demesne   as  of   fee    of   and  in   a   certain  » fee,  and 

demised  to 

dwelling  house,  to  wit,  at  &c.,  demised  the  same  the  defend- 
dwelling  house  and  its  appurtenances  to  the  said  Ty^^V^^- 
Artemas  Cambridge,   for    a  certain  term,  to  wit,  *°«  *  certain 

^  1   'ent  to  the 

the  term   of  one  year  then  next  ensuing,   and  plaintiff  and  J. 
so  from  year  to  year,  so  long  as  he  and  they  should  Iji^'^l^'^ 
please,  yielding  therefore,  during  such  tenancy,  to  arrear  since 
the  said  Edward  Bume  and   William  Jackson^  a  j.s.,— itisa 
certain  rent,  to  wit,  the  yearly  rent  of  one  hundred  *^^^*djj.^" 
pounds,  payable  by  two  equal  portions,  to  wit,  on  niaiTer,that 
the  first  day  o^  August  and  first  day  of  February  and^*s.^w€ 
in  every  year,  the  first  payment  thereof  to  be  made  tenants  in 
on  the  first  day  of  August  next  after  the  com- 
mencement of  such  tenancy,   by  virtue  of  which 
demise  the  said  Artemas  Cambridge^  to  wit,  on  &c., 
entered  &c.,  and  was  possessed  &c.,  until  the  first 
day  of  February  J 1835,  when  a  great  sum  of  money, 
to  wit,  50/.  of  the  rent  aforesaid  for  the  space  of 
half  a  year  then  elapsed,  and  accruing  and  be- 
coming due  during  such  tenancy,  but  after  the  death 
of  the  said  William  Jackson,  to  wit,  on  the  day  and 
year    last  aforesaid,    became  and  was   due    and 
payable  from  the  said   Artemas  to  the  j^laintif]^ 
and  still  is  unpaid,  whereby  an  action  hath  accrued 


were 
common* 
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1836.       unto  the  plaintiff  to  demand  from  the  defendant 

^^^^^'^^    the  last-mentioned  sum,  parcel  of  the  sum  above 

V.         demanded;    yet  the  defendant,   although   often 

Cambbidob.    requested,  hath  not  paid  the  said  sum  or  any  part 

thereof,  to  the  plaintiff's  damage  of  five  pounds, 

and  therefore  he  brings  suit. 

Plea,  That  the  said  plaintiff  aqd  the  said  WilUam 
Jacksorij  before  and  at  the  time  of  the  said  demise, 
were  seised  in    their  demesne  as  of  fee  of  and 
in  the  said   dwelling    house,  with   the   appurte- 
nances, as   tenants  in  common,  and  not  as  joint 
tenants ;  and  that  from  the  time  of  the  making  the 
said    demise   continually    until    and  at  the  time 
of  the  death  of  the  said  William  Jackson^  they  the 
said   plaintiff  and  William  Jackson  were  seised  as 
of  fee  of  and  in  the  reversion  of  the  said  dwelling 
house    and   the    appurtenances    expectant   upon 
the  determination  of  the  said  demise  to  the  said 
defendant;     and   defendant   further    saith,    that 
the  said  William  Jackson  died  before  the  said  rent 
in  the  said    declaration    demanded,    or  any  part 
thereof,  accrued  or  became  due,  to  wit,  on  &c«, 
and  the  defendant  further  says,  that  the  interest, 
share  and  estate  of  the  said  William  Jackson  in  the 
said  dwelling  house  and  the  appurtenances  did  not, 
nor  did  any  part  of  it,  ever  come  to  or  vest  in  the 
plaintifl^  either  as  heir,  devisee,  or  otherwise  how- 
soever ;  and  this,  &c. 

General  demurrer,  and  joinder  in  demurrer. 
The  case  was  argudd  after  the  circuit,  at  Ser- 
jeant's Inn,  before  Lord  Denman  C*  J.  and  Parke^ 
B.,  by  Cowlings  for  the  plaintiff,  and  by  Crompton^ 
for  the  defendant 

Cur.  ado^  tndt* 
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In  the  course  o^  Hilary  term  1837f  judgment       i836. 
was  delivered  by  Lord  Denman  C.  J.  as  follows :     ^"^^^^^^ 

''  Burns 

o. 

This  case  was  argued  some  time  ago,  and  stood  ^ahbrido*^ 
over  for  further  consideration.  The  declaration 
was  in  debt :  it  stated  that  the  plaintiff  and 
Jackson^  since  deceased,  were  seised  in  fee  of  a 
dwelling  house,  and  demised  it  to  the  defendant 
from  year  to  year,  yielding  and  paying  to  the 
plaintiff  and  Jackson  100/.,  payable  half-yearly, 
and  that  half  a  year's  rent  accruing  due  after  the 
death  of  Jackson  was  unpaid. 

To  this  declaration  there  was  a  plea,  stating 
that  the  plaintiff  and  Jackson  were  tenants  in 
common  of  the  demised  premises,  and  not  joint- 
tenants  ;  and  that  the  share  of  Jackson  never 
vested  in  the  plaintiff  as  heir,  devisee,  or  other- 
wise. To  this  plea  there  was  a  general  demurrer 
and  joinder.  We  are  of  opinion  that  the  defendant 
is  entitled  to  our  judgment. 

As  the  declaration  alleges  that  the  plaintiff  and 
Jackson  were  seised  of  the  entirety  of  the  dwelling 
house,  and  demised  it,  such  allegation  must  be 
taken  to  be  of  the  legal  effect  of  th^  lease,  and 
therefore  cannot  be  true,  unless  the  plaintiff  and 
Jackson  were  joint-tenants  or  coparceners ;  for  a 
joint  demise  by  deed,  so  as  to  operate  by  estoppel, 
is  out  of  the  question.  If  the  plaintiff  and  Jackson 
were  tenants  in  common,  they  could  not  demise 
the  entirety  by  a  joint  demise ;  a  point  settled  in 
the  case  of  Doe  d,  Poole  v.  Errington  (1  Adbl.  & 
Ell.  750.,  3  N.  &  Man.  646.),  to  which  last-men- 
tioned  report  the  editors  have  appended  a  very 
able  note  on. this  subject.     A  lease  by  tenants  in 
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18S6.       Common  operates  as  a  demise  of  their  separate 
moieties ;  but  the  plea  states,  and  it  is  admitted  by 
the    demurrer,    that    the    plaintifT  and   Jackson 
were  tenants  in  common,   and  consequently  the 
declaration  is  disproved.     In  truth  the  plea,  though 
pleaded    by    way    of  confession  and  avoidance, 
amounts  to  the  general  issue ;  but  not  having  been 
specially  demurred  to,  that  objection   could    not 
prevail.  Parsons  v.  Bickmead.  (a)    For  this  reason 
the  plaintiff  cannot  recover  in  this  action,  which  is 
founded  on  a  joint  demise  by  joint*tenants.     We 
need   not  inquire  whether  he  ought   not,  in  an 
action  of  debt  by  himself  alone,  to  recover  for  a 
moiety  of  the  whole  rent,  according  to  the  opinion 
of  Lord  Holt  in  Midgki/ v.  Lovelace  (^b),  as  he  might 
in  a  joint  action  at  the  suit  of  himself  and  his  co- 
tenant  in  common,  as  seems  to  follow  from  Litt, 
sect.  3l6. ;  nor  do  we  decide  any  thing  against  his 
title  to  recover  as  surviving  lessor,  if  there  had  been, 
as  there  was  in  the  case  of  WaUace  v.  McLaren 
(c),  cited  at  the  bar,  a  covenant  by  the  lessee  with 
the  two  lessors  jointly  to  pay  the  reserved  rent,  and 
the   action   had  been  brought  on  that  covenant 
Our  judgment  must  be  for  the  defendant 

Judgment  for  the  defendant 


(a)  1  Shower's  R.  76.  (c)  1  Mann.  &  Ry.  516. 

(6)  Carth.  289. 
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In  the  court  of  EXCHEQUER, 

AT   THE   SITTINGS   AFTER 

TRINITY   TERM, 

-7  W.  IV.  1836. 


ADJOURNED  SITTINGS  IN  THE  EXCHEQUER- 

1886. 

HEWITT  V.  THOMSON.  ^-^^v^^ 

Guildhall, 
jm  June  34. 

jotssuMPsiT  against  the  drawer  of  a  bill  of  ex- Where  notice 

,  of  dishonour 

Change.  reaches  the 

The  bill  was  dated  "  3.  Wilton  Street,  30  Novem-^^;^^  ?^a 

1         1        1  1  ^f       bill  too  late, 

ber  1835,''  and  purported  to  be  drawn  by  "  Cmw.  having  first 
Thomson,^*  and    to  have  been  accepted  by  one^^^^^    . 
John  Johnson,  payable  to  the  drawer's  order  j  bya^rongp^- 
him  indorsed  to  /.  R.  Nicolls,  who  indorsed  it  to  mbtake  arose 

the  plaintiff  SnS^-of 

Plea,  That  the  defendant  had  not  notice  of  the  the  drawer's 

J.  1  J  •        *  .  I  writing  on  the 

dishonour,  and  issue  thereon.  bill,  he  is  not 

It  appeared  in  evidence  that  when  the  bill  was**^^"iB*^ 
returned  unpaid  to  the  plaintiff  as  indorser,  on  the 
7th  March  1836,  his  attorneys  wrote  a  letter  con- 
taining notice  of  the  dishonour,  and  put  the  same 
into  the  twopenny  post ;  but  mis-reading  the 
drawer's   surname   for    '<  T/rom/on,"  instead   of 


Thomson. 
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1836.       ^^Thomsm,''   they  directed   their  letter   "  to  C 
'^'^^^    Thornton,   Esq.,   No.   3.    Wilton  Street:'      The 
V.  defendant  had  ceased  to  reside  at  that  place  be- 

fore the  bill  became  due,  and  the  letter  was  re- 
turned to  the  attorneys  of  the  plaintiff  on  the 
10th  of  March,  from  the  Dead  Letter  Office,  with 
an  intimation  that  no  such  person  as  Mr.  Thornton 
was  known  at  No  3.  Wiltop.  Street,  whereupon  the 
attorneys  on  the  same  day,  having  made  inquiries 
who  the  defendant  was,  and  having  ascertained  his 
present  residence,  addressed  a  notice  to  him  in  his 
right  name  at  that  residence.  The  postman  who 
had  the  delivery  of  letters  in  Wilton  Street  on  the 
7th,  was  called  and  said  that  being  informed  there 
was  no  such  person  as  Mr.  Thornton  living  at 
No.  3.  he  returned  the  letter  to  the  head  office, 
without  making  any  further  inquiry.  It  was  con- 
tended for  the  defendant  that  no  notice  of  dis- 
honour had  been  given  to  him  until  the  10th  of 
March,  which  was  clearly  too  late. 

Parke  B.  told  the  jury,  that  it  was  clear  the 
defendant  had  not  received  notice  within  the  time 
limited  by  the  ordinary  rule,  and  that  it  was  fit 
they  should  watch  very  closely  any  evidence  ad- 
duced for  the  purpose  of  taking  any  particular  case 
out  of  that  rule.  The  notice  ought  to  have  been 
given  on  the  7th.  In  fact  it  did  not  reach  the 
defendant  until  the  10th  ;  and  the  question  for  the 
jury  was,  whether  sending  the  letter  on  the  7th 
to  the  residence  occupied  by  the  defendant  when 
the  bill  was  drawn  by  him,  and  with  the  error  that 
had  been  proved  to  exist  in  the  defendant's  name 
upon  the  address  of  the  letter,  was  a  sufficient 
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notice?  They  would  look  at  the  bill  and  ex-  i836. 
amine  the  defendant's  signature  thereto,  and  then 
say  whether  the  mistake  in  the  address  was  attri- 
butable to  the  want  of  proper  care  on  the  part  of 
the  plaintiff  or  his  attorneys,  or  whether  it  might 
more  reasonably  be  said  to  result  from  the  defend- 
ant's own  manner  of  writing  his  name  in  the  bill. 
If  they  were  of  the  latter  opinion,  their  verdict 
would  be  for  the  plaintiff. 

Verdict  for  the  plaintiff. 

Erie  and  Webby  for  the  plaintiff. 
Kelly  and  R.  Gumey  for  the  defendant. 

(a)  See  Siggers  v.  Brown,  sup*  p.  520. 
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BRISTOL. 
Coram  Aldebson  B. 


IVEY  V.  YOUNG. 

Auguii  15. 

Assumpsit.  An  amend- 

The  declaration  alleged  a  contract  by  the  de-  ™^\jo^*^u 
fendant  to  deliver  certain  crate  poles  at  one  shilling  not  be  allowed 
and  sixpence  per  dozen,  to  be  paid  for  on  delivery.  ^, ^^,e.49.  * 
Breach,  by  non-delivery.  '•  **•  ^\^ 

''  "^  pears  probable 

Plea  Non  Assumpsit.  that  the  van- 

The  contract  proved  was  for  the  delivery  of  poles,  ^^d}^ 
to  be  paid  for  on  delivery  in  cash,  with  Jive  per  defendant 
cent,  discount.     It  was  also  proved  that  part  of  the  a'g!QK>S  bar  to 
poles  had  been  delivered,  but  not  paid  for ;  and  ^®  ■^*^"* 
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1836.      that  subsequently  another  part  of  the  poles  had 
^'^^^^  been  tendered  to  the  plaintiff,  but  rejected  by  him. 


V. 

YouNa. 


BompaSf  Seijt.  contended  that  there  was  a  fktal 
variance  in  setting  out  the  contract  in  the  'declar- 
ation,  by  reason  of  the' omission  of  the  stipulation 
as  to  discount. 

Crowder  for  the  plaintiff,  submitted  that  the 
contract,was  stated  in  the  declaration  with  sufficient 
accuracy ;  for  it  was  stated  that  the  poles  were  to 
be  paid  for  on  delivery,  and  the  deduction  of  five 
per  cent,  discount  was  not  material. 

Alderson  B.  held  the  variance  fatal. 

Crowder  then  applied  for  leave  to  amend,  under 
,3  &  4  ?F.  4.  c.  42-  s.  23. 

Bompas  Serjt  resisted  the  application.  If  the 
contract  had  been  properly  set  out,  the  defendant 
would  have  pleaded  that  the  plaintiff  refused  to  pay 
on  the  first  part  delivery,  and  that  thereupon  the 
defendant  rescinded  the  contract. 

Alderson  B.  It  is  possible  that  such  a  plea 
would  have  been  an  answer  to  the  action  ;  and  if  so, 
the  defendant  may  have  been  prejudiced  by  the 
contract  not  having  been  properly  stated.  Before 
I  can  consent  to  allow  the  amendment,  I  must  be 
clearly  satisfied  that  the  defendant  has  not  been 
prejudiced.  Let  the  case  go  on  for  the  present; 
and  if  the  defendant  can,  by  cross  examining  the 
plaintiff's  witnesses,  make  it  appear  probable  that 


YORK. 
Coram  Parke  B. 


Iyey 

V. 
YOUMO. 
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he  could  establish  the  facts  suggested  by  him,  as        18S6. 
a  defence,  I  shall  refuse  the  amendment 

The  case,  thereupon,  proceeded,  and  it  appeared 
that  the  plaintiff  had  refused  to  pay  for  the  poles 
till  the  whole  were  delivered ;  but  nothing  being 
elicited  to  show  that  the  defendant  rescinded  the 
contract  on  that  ground,  Alderson  B.  allowed  the 
amendment 

Verdict  for  the  plaintifi. 

Crowder  for  the  plaintiff! 

Bompas  Serjt  and  Butt  for  the  defendant 


DOE  on  the  demise  of  JOHN  H.  BLACKBURN 

V.  W.  BLACKBURN.  •^«'j'  ^*- 

Ejectment.  ^^^^^  ^^ 

It  appeared  that  in  1808  a  person  named  George  dewcndi  to 
Newbaldf  a  foundling  in  the  village  of  Newbald,  iUegitime^e 
purchased  the  property  in  dispute;    having  pre-  ^Jy^^^'h  " 
viously  married  Man/Jackson,  a  widow,  whose  mai-  been  the  pur- 
den  name  had  been  Blackburn^  and  by  whom  he  had  and^e  wiT ' 
one  son,  George  Newbald  the  younger.     He  died  in  *^  ■®^»^» 
1815  intestate,  leaving  his  wife  and  his  son,  George  without  issue, 
Newbald  the  younger,  his  survivors.     His  widow  ^i^^^tiv^ 
died  shortly  afterwards,  and  his  son  entered  into  pos-  "P®"  •"»  <*«» 
session  of  the  property,  as  his  father's  heir-at-law.  untA^Mt^ 

(scheats  to  the 
Crown,  notwithstanding  the  stat  3&  4.  W.  4.  c.  106.  i.  2. 

VOL.  I.  O  O 
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1836.       The  son  never  married,  and  died  seised,  in  March 
jJoEdem.     183*,  intestate.   Upon  his  death  the  defendant  took 
Blackbubn    possession  of  the  property,  and  continued  in  posses- 
Blacoubn.    sion  up  to  the  trial.     The  lessor  of  the  plaintiff 
claimed  as  heir-at-law  of  the  younger  Newbaldt 
viz.,  as  grandson  of  one  Jacob  Blackburn^  who  was 
the  eldest  brother  of  Mary^  the  wife  of  the  found- 
ling, and  mother  of  the  younger  Newbald. 

Cresswell  and  S.  Temple,  for  the  defendant,  con- 
tended, that,  as  it  appeared  from  the  plaintiff's  own 
case  that  George  Newbald  the  elder  was  illegiti- 
mate, that  he  was  the  purchaser,  and  that  his  son 
took  the  property  by  inheritance,  it  would,  by 
virtue  of  the  3  &c  4f  W.  4f.  c.  106.  s.  2.,  escheat ;  for 
by  that  section  it  is  provided,  that  in  future  des- 
cents shall  be  traced  from  the  purchaser,  and  not 
from  the  person  last  seised.  There  is,  indeed,  a 
provision  that  the  last  proprietor  shall  be  coitsidered 
the  purchaser,  unless  it  be  proved  that  he  inherited: 
but  here  the  lessor  of  the  plaintiff  has  proved  or  ad- 
mitted that  fact.  Tracing,  then,  the'  descent  from 
the  purchaser,  viz  :  from  George  Newbald  the 
elder,  it  is  clear  that  neither  J.  H.  Blackburn^ 
the  lessor  of  the  plaintiff,  nor  W.  Blackburn^  the 
defendant,  is  his  heir-at-law ;  and  the  latter  being 
in  possession,  the  former  cannot  recover  in  this 
action. 

Park£  B.  was  of  that  opinion  :  His  Lordship  said 
that  such  a  result  could  hardly  have  been  contem- 
plated by  the  framers  of  the  act ;  but  he  did  not 
see  how  the  words  of  the  second  section  could  be 
got  over. 
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Nonsuit  (a) 

Alexander  and  PFigJitman  for  the  plaintifil 
Cresswell  and  Temple  for  the  defendant 

(a )  It  18  apprehended  that  the  laad  would  have  escheated  to 
the  crown,  at  common  law  t  (see  Litt.  s*  4s  and  the  case  cited 
from  the  Hale  MSS.  by  Mr.  Hargteavcy  Co.  LUt.  12.  a*  n.  6) 
but  it  is  certainly  a  little  singular  that  the  second  section  seems 
to  have  been  introduced  into  this  statute  partly  for  the  purposa 
of  preventing  an  escheat,  under  circumstances  like  the  abovCy 
and  yet  has  not  accomplished'  the  object.    The  Real  Property 
Commissioners  in  their  report  say,  <<  We  further  think  that  the 
last  proprietor  may  be  treated  as  if  he  had  been  the  first  pur- 
chaser, in  the  rare  case  in  which  the  line,  from  which  the 
estate  descended  to  the  last  proprietor,  has  failed,  for  the 
purpose  of  admitting  to  the  inheritance  his  other  relations, 
rather  than  let  it  escheat.    It  may  seem  superfluous  to  legislate 
for  cases  like  these,  which  may  appear  very  unlikely  to  occur  in 
practice ;  they  are,  however,  found  to  occur  in  conseguence  ^ 
the  acquisition  of  estates  by  persons  of  Ulegitimaie  birth^*'  Sfc. 
In  order  to  effect  the  object  of  the  commissioners,  there  should, 
perhaps,  hate  been  a  provision  that  in  cases  where  the  line  of  the 
first  purchaser  was  extinct,  the  descent  might  be  traced  from 
the  person  last  seised. 
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Dob  deiDk 

BLACKBaail 

«. 

BtAdBUSlTi 


Coram  Coleridge  J. 


REX  V.  WOODHEAD  and  Another. 

The  prisoners  were  indicted  under  the  statute 
7  &  8  Gf.  4,  c.  30.  s.  3.  The  1st  count  of 
the  indictment,  charged  them  with  having  un- 
lawfuily^  maliciously,  and  wilfully  damaged  100 
yards  of  worsted  stuff  **  in  a  certain  process  of 
manufacture,"  with  intent  to  destroy  the  same» 
There  were    also    counts  stating   the    goods  to 

brought  into  a  condition  fit  for  sale* 

o  o  3 


Jufy  Ut 


Goods  remain 
in  ^a  stage, 
process,  or 
progress  of 
manufacture,'* 
within  the 
meaning  of 

e«30i«.3«thoug{t 

the  texture  ba 
complete,  if 
th^  be  not  yet 
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1856.  be  ''in  a  certain  stage  of  manufacture,"  and 
other  counts  described  the  goods  as  being  "in 
the  progress  of  manufacture." 

The  prosecutors  were  dyers,  and  received  the 
stuffs  from  the  manufacturer  after  the  texture  was 
complete,  but  while  they  were  still  in  an  un-mar- 
ketable  state.  The  stufl^  which  were  damaged  by 
the  prisoners  were,  at  that  time,  upon  rollers,  im- 
mersed  in  liquid  and  in  the  actual  process  of  being 
dyed  ;  and  the  injury  was  done  by  throwing  delete- 
rious ingredients  upon  the  stuffs  themselves,  and  into 
the  liquid  in  which  they  were  immersed. 

For  the  prisoners,  it  was  contended  that,  as  the 
article  damaged  was,  at  the  time  of  the  damage 
being  done,  in  a  complete  state,  so  far  as  the  manu- 
facturing and  texture  were  concerned,  and  only 
required  dyeing  to  fit  it  for  the  market,  the  case 
did  not  come  within  the  words  of  the  act 

Baines  and  Wortley,  for  the  prosecution,  sub- 
mitted that  the  legislature  could  not  have  intended 
to  withdraw  the  protection  of  the  act,  until  the 
manufacture  was  so  complete  that  the  articles  were 
fit  for  immediate  sale. 

Coleridge  J.  (after  consulting  with  Parke  B.) 
said  that  they  were  both  of  opinion  that  the  true 
construction  of  the  act  was  that  contended  for  by 
the  prosecutor;  he,  therefore,  over-ruled  the  objec- 
tion, and  he  referred  to  the  provision  in  the  same 
section  relating  to  goods  on  "the  rack  or  tenters" (fl) 

(a)  The  **  rack  or  tenters"  are  frames  in  the  open  air,  on 
which  the  stuffs,  &c.  are  stretched  after  they  are  manufactured 
and  dyed. 
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as  shewing  that  the  act  contemplated  injuries  to 
goods  subsequent  to  the  completion  of  the  texture. 

Verdict,  guilty.  "' 

WOODHEAD. 

Baines  and  Wortley  for  the  prosecution. 
Sir  G.  Lewin  for  the  prisoner  Woodhead. 


July  18. 

REX  V.  SCAIFE.  Dybgdectaw 

atiODsiii 
^_  fiiToor  of  the 

The  prisoner  was  indicted  for  manslaughter,  pwp^  u**^^ 

It  appeared  in  evidence  that  the  prisoner  and  are  admissible 
the  deceased  were  drinking  together  at  a  public  "*  evidence, 
house,  when  a  quarrel  took  place  between  them ; 
in  the  course  of  which  the  deceased  said  to  the 
prisoner,  "  What  did  thy  father  do  with  that  hay 
which  he  took  out  of  a  bam  one  night?"  the 
prisoner  said  "  Do*st  thou  mean  to  say  my  father 
stole  hay  ?  **  and  then  immediately  went  up  to  the 
deceased,  knocked  him  down,  and  kicked  him  on 
the  belly,  thereby  causing  his  death. 

A  surgeon  was  called  to  give  evidence  as  to  the 
cause  of  death,  and  stated  that  he  found  the  de- 
ceased in  a  state  from  which  he  could  not  by  pos* 
sibility  recover,  and  that  he  told  him  so ;  and  that 
the  deceased  seemed  perfectly  sensible  of  the 
dangerous  state  he  was  in,  and  said  he  knew  he 
could  not  get  better.  That  the  deceased  after* 
wards  said  to  the  witness,  **  1  don't  think  he  would 
have  struck  me  if  I  had  not  provoked  him." 

Coleridge  J.  at  first  expressed  some  doubt 
whether  he  ought  to  receive  this  statement,  and 

oo  3 
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asked  the  counsel  for  the  prisoner  if  they  could  refer 
him  to  any  case  where  the  declarations  of  a  dying 
man  in  favour  of  a  prisoner  had  been  received  in 
evidence  ? 

Greenxcood  and  Wortley^  for  the  prisoner,  replied 
that  they  had  searched  for  such  a  case,  but  had  not 
found  any :  but  they  submitted  that  on  principle 
all  that  a  dying  man  says,  whether  for  or  against 
the  prisoner,  is  evidence  ;  the  reason  for  receiving 
•such  evidence  being,  that  where  a  man  knows  that 
he  is  on  the  verge  of  a  future  state,  he  has  every 
fnossible  inducement  to  speal^  the  truth  and  the 
truth  only. 

Coleridge  J.  received  the  evidence  }  observing 
^hat  it  might  have  an  influence  on  the  amount  of 
punishment. 

Verdict,  guilty. 

Baines  and  D.  Maude  for  the  prosecution. 
Greenwood  and  Wortley  for  the  prisoner. 


Jtdff  98. 


NORTHUMBERLAND. 
Coram  Parks  B. 

SPENCER  V.  DAWSON. 


not^^Sy^to  Case  for  deceit  in  the  warranty  of  a  horse, 

an  action  on  Plea,  not  guilty. 

the  case  for  a  ^       ^ 
deceitful  war- 

rantyof sound.  p^RKE.  B  held,  that  under  the  new  rules  rHilary 

ness,putsin  '                                                       ^           ^ 

issue  ixMh  the  Term,  4  W.  4.  iv.)  the  plea  put  in  issue  both  the  war- 

tbewoulound-  Htoty  and  the  unsoundness  —  in  short,  the  whole 

nets. 
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declaration  except  the  bargain  and  sale,  which  were  18S6. 

matter  of  inducement.  ^"T^""^^^^^ 

Verdict  for  the  plaintiff.  "^^kk 

Dawson. 

Cresswell  and  W.  H.  Watson  for  the  plaintiff. 
Alea:ander  and  Wightman  for  the  defendant. 


IN  THE  COURT  OF  COMMON  PLEAS  AT 

LANCASTER. 

Coram  Gurnet  B. 


DOE  on  the  Demise  of  CHADWICK  v.         Lancaiw*. 

JACKSON.  ^^-  \\ 

This  was  an  action  of  ejectment,  tried  at  the  Sum-  By  deed  be- 
mer  assizes,  in  the  year  1834,  for  the  county  of  cli^"  an?^" 
Lancaster^  when  a  verdict  was  found  for  the  lessor  their hu»bandi 

to  iG&d  the 

of  the  plaintiff,   subject  to  a  special  case,  the  facts  uses  of  a  fine, 
of  which  were,  in  substance,  as  follow  :  —  in  order  to 

1  1  ■  ■  1      /»  A  enect  a  par- 

By  an  indenture,  bearing  date  the  20th  of  April,  tition,— the 
1731,  made  between  Adam  Holden  and  Elizabeth^  copM-cener^ 
his  wife,  of  the  first  part ;  Adam  Scholefield  and  !^^*  limited 
Hannali  his  wife,  of  the  second  part ;  James  Ash^  tates  to  the 
worth  and  Alice  his  wife,  of  the  third  part ;  John  ^^''"^Vf  the 
Taylor  and  Judith  his  wife,  of  the  fourth  part;  child  or  chii- 

^  r        >   dren''( without 

words  of  in* 
heritance)"  for  ever,  subject  nevertheless  to  such  dtvi&ions,  directions,  orders,  and  ap- 
pointments as  the  husband  by  will  or  deed  should  think  fit  to  direct  or  appoint."  Held, 
that  these  words  gave  the  husband  not  merely  a  power  of  distribution,  but  a  general 
power  to  appoint  the  fee-simple,  and  that  such  power  was  well  executed  by  indentures 
of  lease  and  release  expressed  to  be  made  in  consideration  of  money  paid,  as  well  as  of 
natural  affection. 


(a)  Judgment  was  not  given  in  this  case  until  Hilary  Term,  18S7« 

o  o  4 


dS4f  CASES  AT  NISI  PRIUS, 

1886.  James  Hoyle^  of  Hole  Bottom^  in  Spotland^  and 
^1^^^^^^  Marxfy  his  wife,  of  the  fifth  part;  and  James  Hoyk^ 
Chaowicc  oi  Stubby  Lee^  in  Spotland^  of  the  sixth  part;  (which 
JACKfoM.  ^^^  Elizabeth^  Hannah^  Alice ^  Judith^  and  Mary^ 
were  therein  described  as  the  only  daughters  and 
co-heirs  of  Jmnes  Hoyle^  deceased,)  after  reciting 
that  the  messuages,  lands,  and  hereditaments  of  the 
said  James  Hoyky  deceased,  descended  and  came 
by  due  course  of  law  unto  the  said  Elizabeth^  Han- 
nah,  Alice^  Judith^  and  Mary^  and  their  heirs,  as 
the  only  daughters  and  co-heirs  of  the  said  Jcmes 
Hoyle  deceased,  who,  together  with  their  respective 
husbands  were  willing  and  desirous  that  a  full  and 
perfect  division,  partition,  and  allotment  of  all  and 
every  the  said  messuages,  lands,  and  hereditaments 
might  be  had,  made,  and  divided  into  four  equal 
parts,  shares,  and  allotments,  so  that  all  parties  and 
persons  might  have,  hold,  and  enjoy  their  re- 
spective shares,  parts,  divisions,  and  allotments 
in  severalty  to  them  and  their  heirs  respectively 
from  the  other,  according  to  the  several  uses, 
estates,  limitations,  provisions,  and  purposes  there- 
after particularly  mentioned,  limited,  expressed, 
and  declared ;  it  was  to  that  end  covenanted, 
&c.  by  and  between  all  the  said  parties,  that  the 
said  James  Hoyk  and  Mary  his  wife,  should  accept 
40/1,  paid  by  Adam  Holden^  Adam  Scholefield, 
James  Ashworthy  and  John  Taylor^  in  full  satisfac- 
tion of  the  estate,  &c.,  which  the  said  James  Hoyle^ 
or  Mary  his  wife,  or  their  heirs,  &c.  could  or  might 
have  or  claim  of,  in,  to,  and  out,  and  forth  of  the 
same  ;  and  that  the  ^d\di  James  Askworth  and  AUce^ 
his  wife,  should  have,  hold,  and  enjoy  according  to 

the  several  uses,  estates,  provisions,  limitations,  and 
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purposes  thereafter  mentioned,  expressed  and  de-        1886. 
clared,   certain  lands  and  hereditaments  therein    )^^^^^^^ 

Dob  dean. 

specified  (being  the  property  in  question  in  this  Chadwick 
cause),  which  it  was  thereby  agreed  should  be  jackwm. 
the  full  share,  dividend,  part,  and  allotment  of 
the  said  James  Ashworth  and  Alice  his  wife^  of, 
in,  to,  or  out  of  all  and  every  the  messuages, 
lands,  and  hereditaments  aforesaid,  late  the  es- 
tate and  inheritance  of  the  said  James  Hoyte^ 
deceased,  and  which  the  said  James  Ashworth  and 
AUce^  his  wife,  had  agreed  to  accept  and  take  in  full 
for  their  respective  shares,  dividends,  parts,  and  al- 
lotments accordingly,  they  paying  one  fourth  of 
the  said  40/.  to  the  said  James  Hoyle  and  Mary  his 
wife,  and  51.  to  the  said  Adam  Scho^field.  The 
indenture  contained  a  similar  declaration  as  to 
shares  allotted  to  Adam  Holden  and  Elizabeth  his 
wife,  John  Taylor  and  Judith  his  wife,  and  Adam 
Scholefield  and  Hannah  his  wife.  It  was  then  co- 
venanted by  all  the  said  parties  that  a  fine  should  be 
levied  of  the  messuages,  lands,  and  hereditaments, 
aforesaid,  late  the  estate  and  inheritance  of  the  said 
James  Hoyle  deceased;  and  the  uses  of  the  fine  were 
declared  (as  to  all  the  shares  except  Ashworth^s)  in 
favour  of  the  respective  parties  above  named,  in  fee- 
simple,  some  being  limited  to  the  husbands  and 
their  heirs,  others  to  the  wives  and  their  heirs,-— 
and  as  to  the  share  of  James  Ashworth  and  his 
wife,  it  was  declared  that  the  fine  should  enure 
to  the  use  and  behoof  of  the  said  James  Ash^ 
worth  and  his  assigns,  for  and  during  the  term 
of  his  natural  life ;  and  immediately  afler  his 
decease,  for  the  annual  payment  of  6/.  to  be  paid 
to  the  said  Alice,  then  wife  of  the   said  James 
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18S6.       Ashworth^  and  her  assigns,  for  and  during  the 

j^j^JP^^    term  of  her  natural  life,  in  case  she  should  happen 

Chadwick     him  to  survive,  out  of  the  rents  and  profits  there- 

Jacuon.     ^  ^^^  ^^^  reversion  and  remainder  thereof,  to 

the  use  and  hehoqf  of  such   child  or  children  as 

was  or  should  be  begotten   by  the    said    James 

Ashworth  on  Iier  the  said  Alice  his  then  wife  far 

ever^  subject  nevertheless  to  such  divisions^  direC" 

tions^  orders,  and  appointments  as  the  said  James 

Ashworth  by  his  last  will  and  testament,  or  other 

his  act  and   deed  in  writing  by  him  in  his  Ufe- 

time,  under  his  hand  and  seal  lawfully  executed, 

should  think  ft  to  direct  and  appoint. 

A  fine  with  proclamations  was  duly  levied 
according  to  the  covenant 

James  Ashworth  entered  into  possession  of  the 
estate  agreed  to  be  allotted  to  him  as  aforesaid, 
(being  the  premises  in  question  in  this  cause),  and 
died  in  possession  thereof  about  fiily  years  ago. 

The  said  James  Ashworth  had  only  two  children 
by  the  said  Alice  his  wife,  both  born  afler  the 
execution  of  the  deed  of  partition  and  the  levy- 
ing the  fine,  and  whilst  the  said  James  Ashworth 
was  in  possession  of  the  said  allotted  estate,  viz. 
James  Ashworth,  his  son,  who  died  in  1764,  in  his 
father's  lifetime,  and  Ann,  who  intermarried  first 
with  John  Heyworth,  and  afterwards  with  Jonathan 
Greenwood. 

By  indentures  of  lease  and  release,  bearing  date 
respectively  the  19th  and  20th  December,  I768, 
made  between  the  said  James  Ashworth  (the  father) 
of  the  one  part,  and  the  said  Ann  (therein  described 
as  Ann  Heyworth,  widow  of  John  Heyworth)  his 
daughter,  of  the  other  part,  the  said  James  Ash- 
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worthy  in  consideration  of  the  sura  of  50/.  paid  to       1856. 
hira  by  the  said  Ann  Heyworth^  and  of  natural    ^]^*^j|^ 
love  and  affection,  &c.,  granted,  bargained,  re-     Chadwick 
leased,  &c.,  unto  the  said  Ann  Heyworth^  her  heirs     j^ctioif, 
and  assigns,  the  said  messuages  and  lands  so  agreed 
to  be  allotted  to  the  said  James  Ashworth  and  Alice 
his  wife,  as  above-mentioned  (being  the  premises  in 
question  in  this  cause),  and  the  reversion,  &c.,  and 
all  the  estate,  right,  &c.of  the  said  James  Ashworth^ 
&c.,  to  and  for  the  sole  and  only  use  and  behoof  of  the 
said  Ann  Heyworthy  her  heirs  and  assigns  for  ever. 

Ann  Heyworth  entered  upon  the  premises,  and 
died  in  possession  thereof  in  1833. 

The  defendants  were  devisees  under  the  will  of 
the  said  Ann  Heyworth. 

The  lessor  of  the  plaintiff  was  heir-at-law  of  the 
said  AUce^  the  wife  of  the  said  James  Ashworth. 

9 

The  question  for  the  opinion  of  the  Court  was, 
whether  the  lessor  of  the  plaintiff  was  entitled  to  re- 
cover the  whole,  or  any,  and  what,  portion  of  the 
premises  in  question. 

The  case  was  argued,  in  Trinity  Term,  1836, 
at  Serjeant's  Inn,  before  Lord  Denman,  C.  J.,  and 
Mr.  Baron  Parke  (the  Judges  in  the  commission 
for  the  county  palatine,  at  the  time  of  the  ar* 
gument),  by  Tomlinson^  for  the  lessor  of  the  plaintifl^ 
and  by  Hoggins^  for  the  defendant 

Cur*  adv.  vuit. 

In  the  course  of  Hilary  term  1837,  the  follow- 
ing judgment  was  delivered,  by  Lord  Denman 
C.J. 


HdS  CASES  AT  NISI  PRIUS, 

886.  This  case  was  very  ably  argued  before  us  some 

D  ^^drau^  ^"^®  ^^^*  ^°^  stood  over  for  our  decision.  The 
Chadwick  question  turned  on  the  construction  of  a  power  of 
jACKfoir.  appointment  in  a  deed  to  lead  the  uses  of  a  fine ; 
and  upon  the  execution  of  that  power.  The  lessor 
of  the  plaintiff  claiming,  in  the  event  of  there 
being  no  power  of  appointment  of  a  fee-simple,  or 
of  such  power  not  having  been  duly  exercised, 
either  one  fifth  or  the  whole  of  the  estate,  as  the 
heir-at-law  of  one  of  the  settlors. 

Five  sisters  being  entitled  to  different  interests  in 
an  estate,  and  all  married,  executed  a  deed  of 
covenant  to  levy  a  fine  of  the  whole,  on  the  20th  of 
April  1731>  and  declared  the  uses  of  the  fine.  By 
this  deed  the  estate  was  divided  into  shares^  and  it 
was  declared  that  James  Ashworth  and  AUce  his 
wife,  one  of  the  daughters,  (under  whom  the  lessor 
of  the  plaintiff  claims  as  heir-at-law)  according  to 
the  several  estates,  limitations,  provisions,  and 
purposes  thereinafter  mentioned  were  to  hold  and 
enjoy  certain  lands,  as  their  full  part,  share,  and 
allotment,  and  the  uses  of  the  fine,  as  to  such  part, 
were  declared  as  follows :—  **  And  as  for  touching 
and  concerning  all  the  dividend,  share,  part,  and 
allotment  of  the  said  premises,  shared  and  allotted 
to  the  said  James  Ashworth  and  AUce  his  wife  as 
aforesaid,  to  the  use  and  behoof  of  the  said  James 
Ashworth  and  his  assigns,  for  and  during  the  term 
of  his  natural  life,  and  immediately  after  his 
decease  for  the  annual  payment  of  6/.  to  be  paid  to 
the  said  Alice  then  wife  of  the  said  James  Ashworth 
and  her  assigns  for  and  during  the  term  of  her 
natural  life,   in   case   she  should  happen  him  to 
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survive,  out  of  the  rents  and  profits  thereof,  and       18S6. 
the  reversion  and  remainder  thereof^  to  the  use     DoidOTT 
and  behoof  of  such  child  or  children  as  was  or     Chadwioc 
should  be  begotten  by  the  said  James  Ashworth,      Jaomoit, 
on  her  the  said  Alice  his  then  wife  for  ever ;  sub- 
ject nevertheless  to  such  divisions^  directions^  orders 
and  appointments  as  the  said  James  Ashworth  by 
his  last  will  and  testament  or  other  his  act  and 
deed  in  writing  by  him  in  his  lifetime  under  his 
hand  and  seal  lawfully  executed,  should  think  fit 
to  direct  and  appoint.**  —  A  fine  was  afterwards 
levied.    James  Ashworth  in  17(>8»  in  consideration 
of  50/.,  conveyed  the  lands  constituting  the  share 
of  his  wife,  to  his  daughter  Anne  Heyworth  in  fee. 
Alice  Ashworth  we  suppose  died  before  this ;  but 
the  time  of   her  death,  indeed   the  fact  of  her 
death,  is  not  stated.     The  Defendants  claim  as 
devisees  under  the  will  of  Anne  Heyworth. 

The  first  question  upon  these  facts  is,  whether 
the  words  of  the  deed  of  1731  authorised  an  ap- 
pointment by  James  Ashworth  to  his  daughter  in 
fee.  It  is  perfectly  well  settled,  that  no  precise 
form  of  words  is  necessary  to  create  powei's,  which 
are  but  declarations  of  trusts,  whether  such  powers 
are  given  by  will  or  deed,  (ilfbor^.  Anon.  608.) 
And  where  the  intention  is  clear,  a  power  may 
enable  the  disposition  of  a  fee,  though  no  words  df 
limitation  are  used.  Do,  then,  the  words  in  this 
case  suflSciently  indicate  the  intention  of  the  settlors 
that  a  fee  should  be  appointed  ?  We  think  it  clear 
that  if  the  words  had  been  that  the  reversion  and 
remainder  should  go  to  such  uses  as  J.  A.  should 
direct,  order,  or  appoint,  a  fee  could  have  been 
appointed  to  any  one ;  and  the  cases  fully  warrant 
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18dB»       that  opinion ;  thus  in  Leife  v.  Sallingstone^  1  Mod« 
)^^^     189.,  Anon :  Cart :  R  :  232^  the  words  "  by  her  to 
GHAmrioK    be  disposed  of  to  such  of  my  children  as  she  shall 
jAonoir*     think  fit,**  were  held  by  a  miyority  of  the  Judges 
to  authorise  an  appointment  of  the  fee,  and  they 
said  that  when  one  gives  to  another  a  power  to 
dispose,  he  gives  the  same  power  that  he  himself 
had.     In  TomUnson  v«  Dighton^  1  P.   Williams, 
149*f  no  doubt  was  entertained  as  to  this  point; 
where  a  will  devised  lands  to  the  testator's  wife 
for  life,  and  then  to  be  at  her  disposaU     And  in 
Kenworthy  v*  Bate^  6  Ves.  jun.  798m  Sir  Wnu 
Grant  was  of  opinion  that  a  settlement  "  to  the 
use  of  such  child  and  children  as  J.  S.  should  by 
his  will  direct,  limit,  and  appoint,"  authorised  J.  S. 
to  give  a  fee  simple  to  any  one  of  his  children. 
Sir  £•  SugdeUf    in   remarking  upon    this    case, 
observes,  that  the  context  might  be  considered 
as  shewing  an  intent  to  vest  the  inheritance  in 
the   children,  because  there   were  limitations,  in 
default  of  appointment,  to  the  ^<  sons  in  taiL" 
There  is  some  difficulty,  however,  in  saying  that 
such  an  intent  could  be  collected  from  the  context, 
as  an  estate  tail  differs  from  an  estate  in  fee  ;  and 
the  Master  of  the  Rolls  must  have  founded  his 
opinion  on  the  general  effect  of  the  word  "  appoint- 
ment,** without  any  words  of  qualification*      We 
are  of  opinion,  therefore,  that  the  words  **  sutgect 
to  such  directions,  orders,  and  appointment,**  as  J* 
Askworthj  &c.  should   think  fit  to  direct  and  ap« 
pointy  would  clearly  authorise  him  to  appoint  an 
estate  in   fee  simple,    unless  controlled  by  the 
context 

But  it  is  argued  that,  looking  at  the  context^ 
the  power  is  one  of  division  or  distribution  only 
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of  life   estates  between   the  children;    that  for       1836. 
want  of  words  of  inheritance,  estates  for  life  only    ^^^^^ 
are  given  to  the  children^  and  these  estates  alone     Chaowick 
(it  is  said)  are  meant  to  be  operated  upon  by  the     j^cKioM. 
power. 

It  must  be  admitted  that  the  language  of  the 
deed  is  in  this  respect  somewhat  obscure ;  but  we 
are  of  opinion  upon  the  true  construction  of  the 
clause,  that  the  power  given  to  /•  Ashworth  is 
not  one  of  distribution  merely,  but  a  general 
power  of  appointment,  under  which  he  might 
appoint  the  reversion,  subject  to  his  own  and  his 
wife's  life  estate,  to  any  one  for  any  estate. 

This  construction  we  think  gives  effect  to  all 
the  words  in  the  sentence,  whereas  that  contended 
for  by  the  lessor  of  the  plaintiff  does  not  attribute 
full  force  to  the  latter  expressions;  to  none»  in 
truth  but  the  word  "  divisions." 

We  think  the  meaning  of  the  sentence  is  this : 
that  the  reversion  and  remainder  is  to  go  to  the. 
child  and  children  as  joint  tenants  (for  want  of 
words  of  inheritance)  for  life  only;  but  this  limi* 
tation  in  favor  of  the  children  jointly  is  neverthe« 
less  subject  to,  that  is,  is  liable  to  be  affected,  con« 
trolled  or  altered  by,  and  must  give  way  to,  any 
direction  that  J.  Ashworth  may  give,  as  to  the 
division  of  that  estate,  or  any  other  division,  order, 
or  appointment.  The  effect  is  the  same  as  if  the 
reversion  and  remainder  had  been  limited  to  such 
uses  as  J.  Ashworth  should  by  deed  or  will  appoint, 
and  in  default,  to  the  children  as  joint  tenants  for 
life  :  and  the  limitation  is  not  equivalent  to  a  limita- 
tion to  the  children  of  the  marriage  for  life,  in  such 
parts,  shares,  and  proportions,  and  subject  to  such 
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18S6.       coDditions  or  limitations  as  /•  Askworth  should  by 
^^■^^^^    deed  or  will  appoint. 

Chaowick         The  only  remaining   question  is   whether  this 
Jackmn.     power  was  executed  by  the  indentures  of  lease 
and  release  of  1768. 

Of  this  there  is  no  doubt :  for  James  Askworth 
had  no  interest  in  the  fee,  and  could  not  dispose  of 
it  except  by  virtue  of  the  power. 

No  objection  can  arise,  on  our  construction  of 
the  power,  from  the  circumstance  that  money  was 
given  by  Ann  Hejfworth  to  her  father;  and  indeed, 
if  it  had  been  a  power  to  be  exercised  for  the 
benefit  of  a  child  or  children  only,  this  would  not 
have  been  an  objection  at  law,  or  in  equity,  if 
the  price  paid  was  referable  to  the  life  estate  of 
James  Askworth^  of  which  the  deed  operated  as  a 
conveyance,  as  it  also  operated  as  an  appointment 
of  the  reversion  in  fee. 

Judgment  for  the  defendant. 
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ABATEMENT,  PLEA  IN. 
See  Practice,  14. 

ACCOUNT  STATED. 

See  Limitations,  Statute  of,  2. 

The  defendant's  admission  of  some- 
thing being  due,  without  specify- 
ing how  much,  does  not  entitle  the 
plaintiff  to  a  verdict  for  nominal 
damages  on  an  account  stated ;  on 
that  count  the  amount  must  be 
shown.       Kirton  v.  Woodf 

Page  253 

ACTION  ON  THE  CASE. 
See  Author.  Negligent  Driving. 

ADMINISTRATOR. 

See  Stamp,  1. 

Goods  of  an  intestate  taken  posses- 
sion of  and  used  by  an  adminis- 
trator in  the  house  of  the  intestate, 
for  three  months  af^er  the  death 
of  the  intestate,  cannot  be  taken 
in  execution  for  the  administrator's 
own  debt.     Gaskell  v.  Marshall^ 

132 

ADMISSIONS. 
An  agreement  by  the  attorneys  to  ad- 

VOL.  I. 


mit  on  the  trial  of  a  cause,  the 
execution  of  an  instrument,  if 
evidence  on  every  trial  of  the 
cause,  though  not  renewed  after 
the  first  trial.    EUon  v.  LarkinSf 

Page  196 

AFHDAVIT. 

See  Commissioner. 

AMENDMENT. 

See  Nisi  Prius  Record.  Practice, 
1,  2,  3,  4,  5,  6,  7,  8. 

APPARENT  OWNER. 
See  Husband  and  Wife,  4. 

APPOINTMENT. 
See  Power. 

APPRAISEMENT. 
See  Distress,  2.  5. 

ARBITRATION. 

See  Award. 

ARREST,  PRIVILEGE  FROM. 

See  Witness,  9. 
p  p 
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INDEX. 


ASSIGNEE. 

See  Insolvent  Debtors,  3.   Wit- 
ness, 12. 

ASSOCIATION,  ILLEGAL. 

An  association,  the  members  of  which 
are  bound  by  oath  not  to  disclose 
its  secrets,  is  an  unlawful  combi- 
nation and  confederacy  (unless 
expressly  declared  by  some  act 
of  parliament  to  be  legal),  for 
whatever  purpose  or  object  it  may 
be  formed;  and  the  administering 
an  oath  not  to  reveal  any  thing 
done  in  such  association,  is  an  of- 
fence within  the  S7G.3.  c.  123.  §  1. 

The  enacting  part  of  37  G.  3.  is 
not  restrained  by  the  preamble. 

The  precise  form  in  which  the 
oath  is  administered  is  not  ma- 
terial; it  is  an  oath  within  the 
meaning  of  the  act,  if  it  was  un- 
derstood by  the  party  tendering 
and  by  the  party  taking  it,  as  hav- 
ing the  force  and  obligation  of  an 
oath.    Rex  V.  Loveless  and  others. 
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ATTESTING  WITNESS. 
(See  Witness,  Attesting.) 

ATTORNEY. 

See   Evidence,   17      Privileged 
Communication,  1,  2,  3,  4. 

1.  An  attorney  who  receives  a  deed 
from  his  client,  and  is  compelled 
to  produce  it  by  commissioners  of 
bankrupt,  and  afterwards  receives 
it  back  from  them  under  an  un- 
dertaking to  produce  it  again  if 
required,  may  nevertheless  refuse 
to  produce  it  in  an  action  brought 
by  the  assignees  of  the  bankrupt 
under  whose  commission  he  was 
compelled  to  produce  it,  Nixon 
and  another  v.  Mayoh^  76 


2.  The  attorney  for  the  opposite 
party  cannot  be  asked  whether  he 
has  with  him  a  rule  of  court  re- 
lating to  the  cause,  with  a  view  to 
give  secondary  evidence  of  the 
rule,  no  notice  to  produce  or  sub^ 
poena  duces  tecum  having  been 
served.  It  is  too  late  at  the 
trial  to  serve  such  notice.  Cook 
V.  Heamy  page  201 

ATTORNEY  (ACTION  BY). 

Where  several  attorneys  were  in 
partnership,  but  one  of  them  only 
had  been  admitted  on  the  rolls  of 
the  palace  court.  Held  that  ao 
action  could  not  be  sustained  by 
all  the  partners  for  business  done 
in  that  court,  although  there  had 
been  an  express  promise  to  pay 
them.  Arden  and  two  others  ▼. 
Tucker,  191 

(Over-ruled  in  banco.) 

ATTORNEY'S  BILL. 
See  Pleading,  2. 

1.  A  bill  for  agency  business  done  by 
an  attorney  for  another,  is  not 
within  3  Jac,  1.  c.  7.  j.  1.  Sandys 
and  another  v.  Hornby,  gent,  oue, 
&c.  33 

2.  The  3  Jac,  1.  c.  7*  ^*  !•  is  confined 
to  business  done  in  the  superior 
Courts  at  Westminster.  Rajfnall, 
genu  one,  &c.  v.  Smith,  85 

3.  An  attorney's  bill  cannot  be  re- 
covered on  an  account  stated, 
though  the  amount  has  been  ad- 
mitted, without  proof  of  the  de- 
livery of  his  bill.  Eicke,  gent, 
one,  &c.  V.  Nokes,  359 

ATTORNEY  (CHANGE  OF). 
See  Notice  to  PRODucBy  1. 
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AUCTION. 
See  Vendor  and  Purchaser,  S. 

AUTHOR. 

An  author  may  maintain  an  action 
for  injury  to  his  reputation  against 
the  pubh'sher  of  an  inaccurate 
edition  of  his  work,  falsely  pur- 
porting to  be  executed  by  him, 
though  the  publisher  be  the  owner 
of  the  copyright.  Archbold  v. 
Sweety  Page  162 

AWARD. 

An  action  may  be  maintained  on  an 
award  made  under  a  submission 
by  a  Judge's  order,  the  parties 
having  attended  at  the  reference. 
Wharton  v.  King^  96 

BAILMENT. 
See  Carrier,  1. 

BANKERS. 

Where  money  is  paid  into  a  bank 
on  the  joint  account  of  persons 
not  partners  in  trade,  the  bankers 
are  not  discharged  by  payment  to 
one  of  those  persons,  without  au- 
thority of  the  others.  Innesy 
Surviving  Assignee,  Sfc,  v.  Ste^ 
phenson,  145 

BANKERS'  CHECKS. 
See  Bills  of  Exchange. 

BANKRUPT. 

See  Evidence,  LS.     Petitioning 
Creditor. 

Semble,  that  a  breach  of  an  appoint- 
ment by  a  trader  to  call  at  his  cre- 
ditor's house  to  pay  a  debt,  is  not 
an  act  of  bankruptcy.  Lees,  As' 
signee,  Sfc,  v.  Morton,  210 


BASTARDY. 

See  Escheat. 

Where  the  husband  has  had  oppor- 
tunities of  access  to  his  wife  at  a 
period  which  admits  of  his  having 
then  begotten  the  child  born  of 
her,  he  is  presumed  to  have  done 
so.  But  that  presumption  may 
be  rebutted  by  strong  circum- 
stances to  shew  that  the  husband 
did  not  have  sexual  intercourse 
with  his  wife.    C<^e  v.  Cope, 

Page  269 

BEGIN  (RIGHT  TO). 
See  Practice,  13  to  25.  and  34. 

BILLS  OF  EXCHANGE  AND 
PROMISSORY  NOTES. 

See  Trover,  1.  Practice,  2.  Cog- 
novit.    Evidence,  15. 

1.  Presentment  of  a  bill  at  half- 
past  seven  p.  m.  at  a  dwelling- 
house,  where  it  is  made  payable, 
is  sufficient. 

Proof  that  the  drawer  of  a  bill  knew, 
two  days  after  its  maturity,  that  it 
was  unpaid  and  in  the  hands  of  a 
particular  indorsee,  and  objected 
to  pay  it  on  the  ground  of  fraud  in 
the  obtaining  of  it,  is  evidence  to 
go  to  the  jury  that  he  had  received 
regular  notice  of  dishonour.  fVil- 
kins  and  another  v,  Jadis,  41 

2.  One  of  the  makers  of  a  joint 
promissory  note  may  shew  that 
he  was  a  mere  surety  for  the 
other  party,  and  so  known  to  the 
plaintiff,  the  payee  of  the  note, 
and  that  the  plaintiff  has  taken  a 
composition  from  the  principal 
debtor.     Hall  v,  Wilcox,  58 

3.  An  unsigned  acceptance  written 
on  the  face  of  a  bill  of  exchange 
is  not  made  invalid  by  statute 
1  &  2  G.  4.  c.  78.  s.  2.;  but  it  ii 
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a  question  for  the  jury  whether  it 
was  intended  to  operate  in  its  pre- 
sent form,  or  to  be  subsequently 
completed  by  signature.  Dufaur 
V.  Oxenderiy  Page  90 

4.  An  acceptance  in  blank  is  suffi- 
cient to  charge  the  acceptor  where 
the  bill  is  afterwards  drawn  in 
pursuance  of  his  authority.  The 
1  &  2  G.  4.  c.  78.  s.  2.  does  not 
affect  such  acceptances.  Leslie 
V.  Hastings f  119 

5.  The  declarations  of  the  indorser 
of  a  bill,  made  whilst  he  was 
holder,  are  evidence  to  go  to  the 
jury  against  a  holder  under  an  in- 
dorsement made  before  the  bill 
was  due,  if  there  be  evidence 
which  satisfies  the  judge  that  the 
indorsee  is  merely  an  agent  to  sue 
for  the  indorser ;  the  jury  are 
afterwards  to  judge,  first  of  the 
agency,  and  then  of  the  effect 
of  the  declarations.  Welstead  v. 
Levy,  138 

6.  An  instrument  in  the  following 
form :  <*  On  demand  I  promise  to 
pay,  &c.," addressed  to  the  defend- 
ant and  accepted  by  him,  may 
be  declared  on  as  a  promissory 
note.     Block  and  another  v.  Bell^ 

149 

7.  Where  the  buyer  of  goods 
hands  over  to  the  seller  the  pro- 
missory note  of  a  third  party, 
without  indorsing  it :  held,  that 
in  an  action  for  the  price  of  the 
goods  the  plaintiff*  need  not  prove 
presentment  of  the  promissory 
note  to  the  maker.  Goodwin  v. 
Coates,  221 

8.  The  acceptance  by  a  creditor  of 
a  check  in  his  favour  drawn  by 
his  debtor  operates  as  payment, 
unless  dishonoured.  The  mere 
fact  of  a  person's  drawing  such  a 
check  in  favour  of  another  is  not 
evidence  of  a  debt.  Pearce  v. 
Davis,  365 


9.  In  an  action  by  an  indorsee 
against  the  acceptor  of  a  bill  of 
exchange,  the  mere  absence  of 
consideration  for  the  accept- 
ance and  prior  indorsements  does 
not  throw  the  onus  on  the  plain- 
tiff of  proving  the  consideration 
for  the  indorsement  to  him  where 
no  circumstances  of  fraud  or  ille- 
gality appear.  Whittaker  v.  Ed- 
mundsj  Page  ^66 

10.  When  the  acceptor  of  a  bill  of 
exchange  pleads  that  it  was  ac- 
cepted without  any  consideration, 
and  the  plaiptiff  replies  that  it 
was  accepted  for  a  good  consider- 
ation, the  onus  of  proof  lies  on 
the  defendant  to  shew  the  want 
of  consideration.  Secus^  where 
the  plaintiff  in  his  replication  spe- 
cifies the  particular  sort  of  consi- 
deration for  which  he  alleges  the 
bill  was  accepted.  Bailey  and 
another  v.  Catteral  and  another, 

379 

11.  An  alteration  of  a  general  ac- 
ceptance of  a  bill,  by  the  addition 
of  a  place  of  payment,  disc  barges 
the  acceptor,  if  made  without  hit 
privity.    Desbrovoe   v.    WeUierhy, 

488 

12.  The  fact  of  a  bill  having  been 
accepted  to  raise  money  for  the 
acceptor,  and  of  the  payee  having 
appropriated  the  money  so  raised 
to  his  own  -use,  is  not  sufficient  to 
call  upon  a  subsequent  indorsee 
to  shew  that  he  gave  value  for 
the  bill.  Jacob  v.  Sir  IV.  Hun- 
gate,  44^ 

13.  On  a  plea  that  '<  the  defendant 
did  not  make  the  promissory  note 
mentioned  in  the  declaration,**  he 
cannot  give  evidence  that  he  was 
of  imbecile  mind  at  the  time  when 
he  made  it.  Harrison  v.  Richard' 
son,  50i 

14.  If  the  notice  sent  to  the  drawer 
of  a  bill  arrives  too  late  through 
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misdirection,  it  is  for  the  jury  to 
say  whether  the  holder  used  due 
diligence  to  find  the  drawers 
address.     Siggers  v.  Brown^ 

Page  520 
15.  When  notice  of  dishonour  reaches 
the  drawer  of  a  bill  too  late, 
having  first  by  mistake  been  sent 
to  a  wrong  person,  and  such  mis- 
take arose  from  the  indistinctness 
of  the  drawer's  writing  on  the 
bill,  he  is  not  discharged.  Hexoitt 
V.  Thompson,  543 

BILL  OF  LADING. 

A  bill  of  lading  is  not  conclusive 
between  the  shippers  of  the  goods 
and  the  owners  of  the  ship:  but 
the  owners  may  shew  that  less 
goods  than  specified  in  the  bill  of 
lading  were  shipped,  the  master, 
who  signed  the  bill  of  lading,  hav- 
ing been  misled  by  the  fraud  of 
the  agent  of  the  shippers.  Bates 
and  another  v.  Toddy  -    106 

BOND. 

See    Stamp,    3.  6.     Fraud    and 

Covin. 

Payment  of  .a  bond  is  not  to  be 
presumed  after  more  than  twenty 
yearsy  if  the  money  was  lent  to 
enable  the  obligor  to  go  abroad, 
where  he  died  shortly  after,  and 
there  is  evidence  that  his  adminis- 
trator never  received  any  assets. 
Elliott  and  another  v.  Elliott,    44* 

BOUGHT  AND  SOLD  NOTES. 

1.  In  an  action  by  the  vendee  against 
the  vendor,  on  a  contract  made 
through  a  broker,  it  is  suflScient 
for  the  vendee  to  produce  the 
bought  note  handed  to  him  by  the 


broker,  and  to  show  the  employ- 
ment of  the  latter  by  the  vendor. 
If  the  sold  note  vary  from  the 
bought  note,  it  lies  on  the  vendor 
to  prove  that  variance  by  produc- 
ing the  sold  note.  Hatoes  and 
another  v.  Forster,  Page  368 

2.  When  a  contract  is  made  through 
a  broker,  the  bought  and  sold  note 
delivered  to  the  parties  constitute 
the  contract,  not  the  entry  made 
by  the  broker  in  his  book ;  espe- 
cially when,  by  the  usage  of  trade, 
the  bought  and  sold  notes  are 
looked  upon  as  the  contract.    lb* 

368 

BOUNDARY  OF  PARISHES. 

Where  two  parishes  are  separated 
by  a  river,  the  medium  Jilum  is 
the  presumptive  boundary  be- 
tween them.  Rex  v.  The  Inhabit' 
ants  ofLandulph,  393 

BRIBERY. 
See  Illegal  Contract,  1»  2,  S. 


BROKER. 
See  Bought  and  Sold  Notes. 


BURGLARY. 

See  Housebreaking. 

A  permanent  building  used  and 
slept  in,  only  for  a  short  time,  for 
the  purpose  of  a  fair,  may  be 
treated  as  the  dwelling-house  of 
the  person  so  occupying  it  in  an 
indictment  for  burglary,  though 
unoccupied  the  rest  of  the  year. 
Rex  v.  Smith,  256 
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CARRIER. 
See  Variance,  2. 

1.  A  stage  coachman  is  responsible 
for  the  loss  of  a  parcel  which  he 
receives  to  carry  without  reward,  if 
it  is  lost  through  gross  negligence 
on  his  part.  Beauchamp  v.  Paw- 
lev^  Page  38 

2.  When  goods  are  forwarded  for 
sale  on  approval,  the  consignor  is 
the  party  to  sue  the  carriers  for 
the  loss  of  the  goods.  Smain  v. 
Shepherd,  223 

CHANCELLOR,  LORD. 
See  Trespass,  1. 

COACHMAN. 

See  Carrier,  L 

COALS. 

A  person  generally  employed  to  buy 
coals  on  commission  for  a  retail 
coal  merchant,  but  who  sometimes, 
before  the  receipt  of  such  orders, 
bought  coals,  and  then  let  his  em- 
ployer have  what  he  pleased  of 
them,  pay  ins  him  at  the  same  rate 
as  when  he  had  ordered  them  be- 
fore-hand, is  not  to  be  considered, 
even  with  respect  to  the  latter 
coals,  as  the  vendor  of  them,  so  as 
to  be  liable  to  the  coalmeter  for 
the  inspection  fee  under  47  G,  3. 
c.  68.  s.95>  Bigg  v.  Megarey^    35 

COGNOVIT. 

When  a  promissory  note  purports  to 
be  payable  on  demand,  but  was  in 
truth  given  to  secure  the  repay- 
ment of  money  by  instalments ; 
the  payee  having  already  brought 
an  action  on  the  note,  and  taken 
a  cognovit  for  the  instalments  then 
due,  cannot  maintain  a  second  ac- 
tion for  default  in  payment  of  sub** 


sequent  instalments.     Siddall  v. 
Ratoclif,  Page  261 

COMMISSIONER  TO  TAKE 
AFFIDAVITS. 

An  affidavit,  purporting  to  be  sworn 
before  a  public  commissioner,  it 
admissible  without  proof  of  the 
commission.  Rex  v.  Howard,  187 

COMPOSITION. 
See  Debtor  and  Creditor. 

CONSPIRACY. 
See  Association.  Indictment,  1.6. 

A  combination  of  workmen  for  the 
purpose  of  dictating  to  masters 
what  workmen  they  shall  employ, 
is  indictable.     Rex  v.  Bukerdyke^ 

179 

CONTRACT. 
See  Bought  and  Sold  Notes. 

1 .  Where  work  is  undertaken  on  con- 
tract at  a  given  price,  the  employer 
is  not  liable  to  any  greater  amount 
by  consenting  to  iterations  from 
the  original  plan,  unless  he  is  ex- 
pressly informed,  or  must  neces- 
sarily, from  the  nature  of  the  work, 
be  aware,  that  the  alterations  will 
increase  the  expense.  Lovelock  v. 
King,  60 

2.  When  a  tradesman  finishes  work, 
differing  from  the  specification 
agreed  on,  he  is  not  entitled  to 
the  actual  value  of  the  work,  but 
only  to  the  agreed  price,  mimu 
such  a  sum  as  it  would  take  to 
complete  the  work  according  to 
the  specification.  Thornton  t. 
Place,  218 

COPYRIGHT. 
See  Author. 
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COUNSEL. 

See  Indictment,  2.    Practice,  9, 
10,  11,  12. 

COURTS  OF  REQUEST. 

Persons  seeking  their  livelihood  in 
Westminster  are  not  privileged 
under  2S  G.  2.  c.  27.  from  being 
sued  elsewhere  than  in  the  West* 
minster  Court  of  Requests  for  a 
debt  under  40«.  Such  privilege 
is  only  given  to  inhabitants  and 
residents.     Scotts  v.  Seagery 

Page  244 
CRIM.  CON. 

See  Evidence,  18. 

CUTTING  AND  MAIMING. 
See  Indictment,  9. 

DATE. 
See  Evidence,  15. 

DEBT. 

Quare,  Whether,  in  an  action  of 
debt,  the  defendant  pleading  pay- 
ment, and  not  appearing  to  sup- 
port his  plea,  the  plaintiff  is  bound 
to  prove  the  amount  of  his  debt  ? 
Macintosh  v.  WeiUery  505 

DEBTOR  AND  CREDITOR. 

When  a  creditor  compounds  with 
his  debtor  under  a  false  impres- 
sion, in  which  the  debtor  know- 
ingly leaves  him,  as  to  the  extent 
of  the  debtor's  estate,  the  creditor 
is  not  estopped  from  suing  for  the 
balance  of  his  debt.  Vine  and 
another  v.  Mitchell^  S37 

DECEIT. 

A  person  misrepresenting  the  credit 
of  another,  though  without  any 
intention  of  defrauding  the  party 


to  whom  he  makes  the  represent- 
ation, is  liable  to  make  good  da- 
mage occasioned  by  that  party's 
giving  credit  in  consequence  to 
the  subject  of  the  representation ; 
but  only  to  the  whole  extent  of 
the  loss  in  consequence  of  credit 
reasonably  given  on  the  represent- 
ation. Corbett  and  another  v. 
Brown,  Page  108 

DECLARATIONS. 

See  Bills  of  Exchange,  5*  Evi- 
dence, 3.  6,  7,  8,  9.  21 »  22. 
Husband  and  Wife,  2. 

DEPOSITIONS. 
See  Evidence,  14.  20. 

DESCENT. 
See  Escheat. 

DETERMINATION  OF  SUIT. 

The  acceptance  of  the  debt  and 
costs  in  satisfaction  of  the  action, 
under  a  Judge's  order  or  a  rule  of 
reference,  is  a  su£Bcient  deter- 
minatioil  of  a  suit.  Combe  v*  Ca^ 
pron,  898 

DEVISE. 

The  Stat.  25  G.  2.  c.  6.  makes  void  a 
devise  to  an  attesting  witness,  al- 
though there  be  three  other  attest- 
ing witnesses  to  the  will.  Deed* 
Taylor  v.  Mills,  288 

DISORDERLY  HOUSE. 

Where  music  is  usuallv  provided  in 
a  room  in  a  public-house  for  the 
purpose  of  attracting  customers, 
the  landlord  is  liable  to  the  pe- 
nalties of  25  G.  2.  c.  36.,  though 
p  p  4 
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nothing  is  paid  by  the  customers 
for  the  music.  Greggory  v.  Tuffs^ 

P&ge  SIS 

DISTRESS. 

See  Landlord  and  Tenant,  1. 4. 
Fraudulent  Removal.  Prin- 
cipal AND  Agent,  1. 

1.  A  tenant  tendering  his  rent  after 
distress  taken,  but  before  it  is  im- 
pounded or  removed,  may  main- 
tain trespass  for  a  subsequent 
removal  of  the  distress.  Vertue  t. 
Beasky  and  others,  21 

2.  The  constable  who  swears  the 
appraisers  of  a  distress  under  the 
statute  2  W.  Sf  M,  sess.  1.  c.5. 
s,  1.  must  attend  with  the  ap- 
praisers at  the  time  of  the  ap- 
praisement, and  must  swear  them 
before  they  make  iL  Kenney  v. 
May  and  another,  56 

S.  Trover  is  not  maintainable  for 
goods  merely  seized  as  a  distress 
excessive  in  quantity.  Whittoorth 
V.  Smith,  19S 

4.  An  auctioneer  receiving,  for  the 
purpose  of  sale,  goods  so  seized, 
who  returns  them  to  the  party 
who  sent  them,  is  not  answerable  in 
trover,  although  while  the  goods 
were  with  him  he  had  notice  that 
the  distress  was  illegal^  and  re- 
fused to  deliver  them  to  the 
owner.    lb. 

5.  An  appraisement  by  one  sworn 
broker  is  sufficient  in  distresses  for 
rent  under  20/.  Fletcher  v.  Saun- 
ders,  375 

DWELLING  HOUSE. 

See  Burglary. 

DYING  DECLARATIONS. 
See  Evidence,  22. 

EJECTMENT. 
See  Practice,  1. 4.  22. 26. 


ENCLOSURE  ACT. 
See  Highways,  S. 

ENTRIES. 
See  Evidence,  S.  8. 

ESCAPE. 

The  sheriff  is  not  liable  for  an  escape 
on  mesne  process  for  the  whole 
debt,  if  the  plaintiff's  remedy  re- 
mains against  a  solvent  party,  but 
only  for  so  much  as  his  remedy  is 
affected  by  the  delay  and  escape, 
and  his  costs.     Scott  v.  Henley^ 

Page  227 

ESCHEAT. 

When  land  descends  to  the  son  of  an 
illegitimate  father,  who  is  proved 
to  have  been  the  purchaser,  and 
the  son  dies  seised^  intestate,  and 
without  issue,  such  land  does  not 
devolve  upon  his  heirs  ex  parte 
matemdf  but  escheats  to  the 
crown,  notwithstanding  the  stat 
3  &  4  ^.  4.  c.  106.  s.  2.  Doe  d. 
Blackburn  v.  Blackburn,  547 

ESTIMATE. 
See  Contract. 

ESTOPPEL. 

See  Landlord  and  Tenant, 
7*     Sheriff,  L 

EVIDENCE. 

See  Attorney,  1,  2.  Bills  of  Ex- 
change, 5.  Examination.  Hand- 
writing. Husband  and  Wife, 
1,  2.  Insanity.  Insolvent 
Debtors,  2.  Petitioning  Cre- 
ditor. Privileged  Communica- 
tion.   Witness. 

1.  In  trover  for  a  written  document, 
the  plaintiff  may  prove  the  nature 
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and  description  of  the  document 
by  secondary  evidence,  though 
the  defendant  offers  to  produce 
it.  A  party  has  a  right  to  call 
for  and  have  read,  a  letter  making 
a  demand  on  the  other  party  for 
the  purpose  of  proving  the  de- 
mand, though  the  counsel  for  the 
other  party  offers  to  admit  the 
demand.  The  statement  of  facts 
in  such  letter  is  not  evidence  of 
the  facts,  but  only  of  their  having 
been  communicated  to  the  other 
side.    Whitehead  v.  ScoH^  Page  2 

2.  Where  one  of  the  defendants  in  a 
cause  informed  a  third  person  of 
the  partnership  of  the  defendants, 
reports  of  such  information  by 
that  person  are  admissible  in 
evidence,  though  not  made  to  the 
plaintiff,  or  in  the  presence  of  a 
defendant.  Shott  and  another  v. 
Strealfield  and  Green^  8 

3.  The  entries  of  a  person  still 
living,  against  his  interest,  are  not 
evidence  against  other  parties ; 
though  it  be  shewn  he  is  abroad, 
having  absconded  from  a  criminal 
charge,  and  altogether  out  of  the 
power  of  a  party  to  produce  him 
as  a  witness.     Stephen  v.  Grvenap^ 

120 

4.  In  an  action  against  the  vendor 
of  an  estate,  to  recover  the  depo- 
sit on  a  contract  for  the  purchase, 
if  the  defendant  on  notice  produce 
the  contract,  the  plaintiff  need  not 
prove  its  execution^  Bradsham 
V.  Bennett,  ,  143 

5.  A  witness  on  cross-examination 
may  admit  not  having  mentioned 
a  fact  on  a  former  examination, 
though  that  examination  is  in 
writing  and  not  produced.  Rid* 
ley  and  others  v.  Gyde,  197 

6.  'nie  declarations  of  the  petition- 
ing creditor  (since  dead)  made 
after  the  commission,  are  not  evi- 
dence against  the  assignees,  in  an 


issue  to  try  whether  the  commis- 
sion was  concerted  between  the 
petitioning  creditor,  the  bankrupt, 
and  the  attorney.  Harwood  v. 
Keys  and  others.  Page  204 

7*  The  declarations  of  a  trader  made 
shortly  after  an  absence  are  not 
admissible  to  prove  such  absence 
an  act  of  bankruptcy.  LeeSf  As* 
signee,  Sfc.  v.  Marion f  210 

8.  A  deceased  carpenter's  bill  with 
his  receipts  thereon  is  not  evidence 
of  the  work  having  been  done  for 
the  person  charged,  though  the 
paper  is  found  amongst  the  other 
papers  of  the  person  charged. 
Doe  d.  Gallop  v.  VovoleSf         261 

.9.  On  an  issue  to  try  the  legitimacy 
of  a  party  born  of  a  married 
woman,  since  dead,  declarations 
by  her  that  he  was  not  the  son  of 
her  husband,  but  of  another  man 
are  not  admissible,  nor  are  the 
declarations  of  the  husband  ad- 
missible.    Cope  V.  Copef         269 

10.  A  baptismal  register,  in  which 
the  party  is  described  as  the  ille- 
gitimate son  of  his  mother,  is  ad- 
missible evidence  on  the  trial  of 
such  an  issue.     lb. 

11.  Where  the  husband  has  had  op- 
portunity of  access  to  his  wife  at 
a  period  which  admits  of  his 
having  then  begotten  the  child  of 
her^  he  is  presumed  to  have  done 
so.  But  that  presumption  may 
be  rebutted  by  strong  circum- 
stances to  shew  that  the  husband 
did  not  have  sexual  intercourse 
with  his  wife.     Ib» 

12.  Secondary  evidence  of  a  docu- 
ment, to  produce  which  notice 
has  been  given,  is  not  admissible 
where  the  document  is  held  by  a 
stakeholder  between  the  party  in 
the  cause  and  a  third  person. 
Parry  v.  May  and  another,     279 

13.  The  balance  sheet  of  a  bankrupt 
given  on  oath  under  his  commis- 
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sion,  is  not  admissible  against  him 
on  a  criminal  charge.  Rex  v. 
Daniel  Briiton,  Page  297 

14-  Evidence  is  admissible  to  add 
to  the  examination  of  a  party 
before  a  magistrate  though  taken 
in  writing.     Venqfra  v.  Johnson^ 

316 

15.  Indorsements  on  a  promissory 
note  admitting  the  receipt  of  in- 
terest, are  presumed  to  have  been 
written  at  the  time  they  bear 
date.  Smith  and  others  v.  Bat- 
ienSf  341 

16.  The  registry  of  a  mairiage  is 
evidence  between  strangers  of 
the  time  of  a  marriage.  Doe  d. 
WoUasion  and  others  v.  BarneSy 

386 
17-  An  attorney  and  steward  of  a 
lord  of  a  borough  is  bound  to 
produce  under  a  subpcend  duces 
tecum  public  documents  relating 
to  the  borough ;  but  he  is  not 
bound  to  produce  documents  re- 
lating to  the  lord's  interest  in  the 
borough.    Rex  v.  JVoodley,     890 

18.  In  an  action  for  crim.  con.  evi- 
dence may  be  given  in  reduction 
of  the  damages  that  the  wife  had, 
before  the  criminal  intercourse, 
complained  of  her  husband's  treat- 
ment of  her.     Winter  v.   fVroot, 

404 

19.  The  probate  of  a  will  is  not  ad- 
missible to  prove  declarations  of 
the  testator  as  reputation  in  a 
question  of  pedigree.  Doe  d. 
Wild  V.  Ormerodj  466 

20.  In  an  issue  from  Chancery, 
between  A.  and  B.,  depositions 
produced  in  Chancery  by  B.  in  a 
suit  of  C  V.  B.  are  inadmissible. 
Atkins  V.  Humphreys^  523 

21.  The  declarations  of  a  testator 
are  admissible,  where  a  will  is 
disputed  on  account  of  fraud,  cir- 
cumvention, or  forgery.  Doe  d. 
Ellis  V.  Hardi/i  525 


22.  Dying  declarations  in  favour  of 
the  party  charged  with  the  death 
are  admissible  in  evidence.  Res 
V.  Scaife^  Page  551 

23.  On  a  plea  of  usury  to  an  action 
on  a  bond,  a  verdict  of  acquittal 
in  an  action  for  the  usury  penal- 
ties on  the  same  bond,  between 
the  same  parties,  is  admissible  for 
the  plainti£  Cleve  t.  Powell,  228 

EXAMINATION  OF  PRI- 
SONER. 

An  examination  of  a  prisoner  taken 
before  a  magistrate  signed  with 
the  prisoner's  name,  may  be  given 
in  evidence  on  the  prisoner's  hand- 
writing being  proved,  by  any  one 
present  at  the  time  of  such  ex- 
amination. 

Where  the  prisoner  has  merely  put 
his  mark,  it  must  be  proved  that 
the  examination  was  correctly 
read  over  to  him.  Rex  v.  Chap- 
pell,  395 

EXECUTION  (IMMEDIATE). 
See  Practice,  35,  36,  37,  38»39,40. 

FACTOR. 

1.  A  party  receiving  East  India  war- 
rants from  a  factor  as  a  pledge  for 
money  advanced  to  him  cannot 
retain  them  under  6  G.  4.  c.  9i^ 
against  the  true  owner,  if  from  the 
circumstances  he  must,a8  a  reason- 
able man,  have  known  them  not 
to  belong  to  the  factor ;  although 
no  direct  communication  of  that 
fact  is  made  to  him.  Evans  and 
another  v.  Trueman  and  another, 

10 

2.  A  wharfinger,  who  is  also  a  floar 
factor,  having  flour  sent  to  him  to 
keep  for  further  orders,  is  not  an 
agent  intrusted  with  the  flour  within 
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the  6  G.  4.  c.  94.  «.  4.  so  as  to 
give  validity  to  a  sale  by  him  of 
the  flour.    Monk  v.  Whiitenbury^ 

Page  81 

FALSE  IMPRISONMENT. 
See  Magistrate.   Trespass.  1 . 

FORCIBLE  ENTRY. 

A  wife  may  be  guilty  of  a  forcible 
entry  on  the  dwelling-house  of  her 
husband,  and  other  persons  also, 
if  they  assist  her  in  the  force,  al- 
though her  entry  in  itself  is  lawful. 
Rex  on  the  Prosecution  of  Smuth 
V.  Smyth  and  others,  155 

FRAUD. 
See  Pleading,  1. 

FRAUD  AND  COVIN. 

On  a  plea  that  a  bond  was  obtained 
by  fraud  and  covin,  evidence  is  not 
admissible  to  show  that  the  defend- 
ant executed  it  with  full  know- 
ledge of  its  contents,  in  conse- 
quence of  previous  fraud.  Mason 
V.  Ditchbourne^  460 

FRAUDS,  STATUTE  OF. 
See  Vendor  and  Purchaser,  2. 

FRAUDULENT  PREFERENCE. 

A  transfer  made  by  a  debtor  under 
apprehension  of  arrest,  is  not  frau- 
dulent and  void,  as  voluntary,  un- 
dbr  the  Insolvent  Debtors*  Act, 
7  G.  4.  c.  57.  *.  32.  Corbould  v. 
Broadhursty  189 

FRAUDULENT  REMOVAL. 

It  is  not  necessary  that  a  party  seiz- 
ing goods  fraudulently  removed 
(under  Stat.  11  G.  2.  c.  19.  ^.7-) 
should  first  call  to  his  assistance 
an  ordinary  peace-officer;    it   is 


sufficient  if  he  be  assisted  by  a 
person  appointed  a  special  con- 
stable for  the  occasion.  Cart' 
xvright  v.  JVm.  Smith  and  another^ 

Page  284 

GAME. 

A  party  in  pursuit  of  game  at  night, 
provided  with  a  stick  or  bludgeon, 
IS  not  armed  with  an  offensive 
weapon  ;  unless  the  jury  find  that 
he  took  it  with  intent  to  use  it  as 
such.     Rex  v.  Palmer^  70 

HANDWRITING. 

A  jury  may  judge  of  a  disputed 
handwriting,  by  comparing  it  with 
other  documents  in  evidence  for 
other  purposes,  and  admitted  to 
be  the  handwriting  of  the  party. 
Solita  v.  Yarrow,  133 

HIGHWAYS. 

1.  The  inhabitants  of  a  parish  are  not 
bound  to  the  repair  of  a  way  used 
by  the  public  and  repaired  by  the 
parish  for  more  than  twenty  years, 
if  there  be  no  owner  who  could 
dedicate  the  way  to  the  public^ 
and  the  repairs  by  the  parish  can 
be  shewn  to  have  been  begun  and 
continued  under  a  mistaken  notion 
of  the  liability  of  the  inhabitants 
to  repair.  Rex  v.  The  Inhabitants 
of  Edmonton,  24 

2.  The  inhabitants  are  bound  by  such 
repairs,  if  made  with  full  know- 
ledge of  the  facts,  and  with  the 
intention  of  taking  upon  them- 
selves the  public  duty.     lb. 

3.  Semble,  that  roads  set  out  under 
an  enclosure  act,  do  not  by  pre- 
sumption of  law  belong  to  the  ad- 
joining owner.     lb. 

4.  Where  a  public  way  crosses  the 
bed  of  a  river  which  washes  over 
it  at  every  high  tide,  and  leaves  a 
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deposit  of  mud :  Semble,  the  parish 
is  not  bound  to  make  it  good.  Rex 
V.  The  Inhabitants  of  Landulphf 

Page  393 

HIGHWAY  REPAIRS. 
See  Witness,  5.  10. 

HIRER  AND  LENDER, 

See  Nbgligent  Driving. 

The  hirer  of  a  carriage  by  the  year, 
under  a  written  agreement  binding 
the  carriage  maker  <*  to  keep  the 
same  in  perfect  repair  without  any 
further  charges  whatever,*'  is  not 
liable  for  repairs  made  necessary 
by  accident,  and  not  by  the  wilful 
default  of  the  hirer.  Reading  v. 
Menham,  234 

HOUSEBREAKING. 

An  entry  to  a  house  through  a  hole 
in  the  roof  lefl  for  the  purpose  of 
light,  is  not  a  sufficient  breaking 
and  entering  to  constitute  house- 
breaking. Rex  V.  Spriggs  and 
another,  357 

HUSBAND  AND  WIFE. 

See  Forcible  Entry. 

1.  A  woman  who  was  married  to  a 
man,  but  whose  marriage  to  him  is 
void  by  reason  of  her  having  a 
former  husband  living,  who  had 
been  supposed  dead,  may  be 
examined  against  him  to  prove 
his  declarations  made  while  she 
lived  with  him  as  his  wife.  fVells 
v.  Fishery  99 

2.  The  declaration  of  a  married  wo- 
man, during  coverture,  of  the  non- 
payment of  money  lent  to  her  be- 
fore, is  admissible  in  evidence  for 
the  plaintiff  in  an  action  brought 
against  her  husband  as  her  admin- 
istrator.    Humphreys  v.  Boyce^ 

140 


3.  The  express  promise  by  a  hus- 
band to  pay  a  debt  incurred  by 
his  wife,  for  which  he  is  not  other- 
wise liable,  is  binding*  Harrison 
V.  Hall,  Page  185 

4.  The  goods  of  a  woman,  married  to 
and  living  with  an  insolvent  as  his 
wife,  he  having  a  former  wife  liv- 
ing, do  not  pass  to  his  assignees 
(although  such  goods  were  in  his 
possession),  if  she  was  ignorant  of 
the  former  marriage.  But  if  she 
has  allowed  him  the  control  and 
management  of  her  property  aAer 
discovery  of  the  former  marriage, 
such  property  passes  to  the  as- 
signees. Isabella  Miller  v.  Demetz 
and  others,  479 

ILLEGAL  CONTRACT. 

1.  Money  deposited  with  an  agent 
and  expended  by  him  in  illegal 
disbursements,  cannot  be  reco- 
vered from  him  by  the  principal, 
if  the  principal  was  at  the  time 
aware  of  the  illegal  disbursements, 
or  if  he  subsequently  assented  to 
them.     Bavntunv.  Cattle,       263 

2.  Payment  by  a  candidate  at  an 
election  for  a  member  of  Parlia- 
ment of  the  expenses  of  taking 
up  the  freedom  of  his  voters  is 
illegal.     lb. 

3.  Whether  it  be  illegal  to  pay  the 
travelling  expenses  of  voter, 
qucere.     lb* 

4.  The  proprietors  of  a  newspaper 
cannot  recover  for  the  non-per- 
formance of  a  contract  for  the 
printing  of  such  newspaper  before 
filing  the  affidavit  required  by  the 
Stat.  35  G.  3.  c.  78.  s,  1.  Hous^ 
tun  V.  MiUs,  325 

INDEMNITY. 

An  express  promise  to  indemnify  a 
servant  for  doing  an  illegal  act  for 
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the  purpose  of  asserting  some 
right  of  the  employer,  is  valid, 
if  the  servant  did  not  know  the 
act  to  be  illegal.  Fletcher  y.Har- 
coHy  cited  in  Creevey  v.  Botomarif 

Page  497  n. 

INDICTMENT. 

See  Association.  Manslaugh- 
ter. Conspiracy.  Game.  Rob- 
bery.  Traverse.   Variance,  1. 

1.  An  indictment  for  conspiracy, 
"  lo  prevent  the  workmen  of  jF.  G. 
from  continuing  to  work,  &c,"  is 
supported  by  evidence  of  a  con- 
spiracy to  prevent  any  workmen 
from  continuing,  &c.  Rex  v. 
Bykerdikey  179 

2.  Counsel  are  not  allowed  to  argue 
at  length  at  Nisi  Prius  the  in- 
valicfity  of  an  indictment  for  the 
purpose  of  inducing  the  Court  not 
to  try  it.     Rex  v.  Abraham^        7 

3.  SembUy  that  a  count  for  robbery 
and  for  an  assault  with  intent  to  rob 
ought  not  to  be  joined  in  the 
same  indictment.  If  they  are 
joined,  the  party  must  elect  on 
which  the  case  is  to  go  to  the 
jury.  Rexv.Gough  and  others,  71 

4.  A  prosecutor  cannot  maintain  two 
indictments  for  misdemeanor  for 
the  same  transaction ;  he  must 
elect  to  proceed  with  one  and 
abandon  the  other.  Rex  v.  Daniel 
Britton,  297 

5.  In  an  indictment  for  receiving 
stolen  goods,  knowing  them  to  have 
been  stolen  by  a  person  named, 
the  stealing  by  that  person  must 
be  proved,  or  the  receiver  must 
be  acquitted.  Rex  v.  Woolfor'd 
and  another,  384 

6.  An  indictment  for  a  conspiracy  to 
cheat  and  defraud  a  party  of  the 
fruits  and  advantages  of  a  verdict 
obtained,  is  too  general  and  bad 
in  poinC  of  law.  Rex  v.  Rich' 
ardson  and  others,  402 


7.  Where  a  person  grossly  ignorant  of 
medicine  administers  a  dangerous 
remedy  to  one  labouring  under 
disease,  proper  medical  assistance 
being  at  the  time  procurable,  and 
that  dangerous  remedy  causes 
death,  the  person  so  administering 
it  is  guilty  of  manslaughter.  Rex 
V.  Joseph  fVebby  Page  405 

8.  On  a  conviction  of  manslaughter 
on  an  indictmentfor  murder,  not 
concluding  contra  formam  statuti, 
punishment  may  be  inflicted 
under  9  G.4.  c.  31.  «.  9.  Rex  v. 
Lucy  Berry,  46S 

9.  A  wound  incurred  by  the  prose- 
cutor in  forcing  part  of  his  person, 
in  self-defence,  against  a  weapon 
with  which  the  prisoner  was  at- 
tacking him,  is  not  a  wound  in- 
flicted by  the  prisoner,  within  the 
Stat.  9  G.  4.  c.  31.  s»  II.  Rex  v. 
Beckett,  526 

10.  To  constitute  a  wound,  the  ex. 
ternal  surface  of  the  body  must 
be  divided.    lb. 

11.  Goods  remain  <*  in  a  stage,  pro- 
cess, or  progress  of  manufacture," 
within  the  meaning  of  7  &  8  G.  4. 
c.  30.  s.  3.  though  the  texture  be 
complete,  if  they  be  not  yet 
brought  into  a  condition  fit  for 
sale.  Rex  v.  Woodhead  and  an- 
other, 549 

INDORSEMENT. 
See  Evidence,  15.    Practice,  2. 

INFANT. 

Where  the  issue  is,  whether  goods 
sold  to  an  infant  were  necessaries, 
evidence  is  admissible  to  shew 
that  the  infant  at  the  time  of  the 
tale  was  already  supplied  with  a 
sufficient  quantity  or  that  descrip- 
tion of  goods.  Burkhardt  v.  An^ 
gerstein,  458 
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INSANITY. 

See  Bill  of  Exchange,  IS. 

When  a  prisoner's  defence  is  in- 
sanity, a  medical  roan  who  has 
heard  the  trial  may  be  asked 
whether  the  facts  proved  shew 
symptoms  of  insanity.  Bex  v. 
Searkt  Page  75 

INSOLVENT  DEBTOR. 

See     Fraudulent     Preference. 
Perjury.    Sheriff,  2. 

1.  A  party  who  has  given  in  a  sche- 
dule on  oath  of  all  his  debts  and 
credits  to  the  Insolvent  Debtors' 
Court,  cannot  afterwards  claim  a 
debt  not  there  stated.  NickoUs  v. 
Dotone^f  13 

2.  Qti^rrtf, Whether  copies  of  the  pro- 
ceedings in  the  Insolvent  Debtors' 
Court  are  admissible  under  7  G.  4. 
c.  57*  s,  76.,  except  for  the  insol- 
vent and  creditors.     Ib» 

S.  The  assignee  of  an  insolvent  debtor 
cannot  recover  in  an  action  com- 
menced by  him  as  assignee  before 
the  assignment  executed  to  him, 
though  it  is  executed  before  the 
trial,  but  not  before  the  declar- 
ation.    Lawrence  v.  Milier,       97 

4.  Sembie,  the  discharge  of  an  insol- 
vent under  7  G.  4.  c,  57.  applies 
only  to  the  debts  named  in  the 
schedule,  and  not  to  all  the  debts 
due  to  the  creditors  named.  Bishop 
v.  Polhill  and  another,  363 

INSURANCE. 
See  Vendor  and  Purchaser,  1. 

1.  A  homeward  policy  on  freight  at 
and  from  A.  attaches  when  the 
ship  is  at  A.^  in  a  condition  to 
take  in  her  homeward  cargo. 
Williamson  v.  InneSf  88 

2.  On  a  policy  on  Jreight  the  ship 


having  actually  earned  full  freight, 
though  not  that  intended  for  her, 
the  owners  cannot  recover  for  the 
delay  and  expense  as  a  partial 
loss.     BrocUebank  v.  Sugrue^ 

Page  102 

3.  Where  by  means  within  the 
reach  of  the  master,  a  ship  can  be 
so  treated  as  to  retain  the  cha- 
racter of  a  ship,  he  cannot  by 
selling  her,  even  bondJuU,  convert 
the  average  into  a  total  loss,  but 
the  underwriters  are  entitled  to 
have  those  means  used  on  their 
account.  Gardener  and  another 
V.  Salvadorf  116 

4.  A  party  insured  by  one  policy 
for  1,700/.  on  the  ship  .S.,  valued 
at  3,000/.,  and  by  another  for 
2,000^.  on  the  same  ship,  valued 
again  at  3,000^.,  cannot  recover 
more  than  3,000/.  on  the  two  po- 
licies.    Irving  V.  Richardson^  153 

5.  Goods  insured  were  described 
in  the  policy  to  be  in  the  dwellinj;- 
house  of  the  insured.  The  insured 
had  only  one  room  as  a  lodger,  in 
which  the  goods  were.  Held, 
correctly  described  within  a  con- 
dition **  that  the  houses  and 
buildings  or  other  places  where 
goods  are  deposited  and  kept 
shall  be  truly  and  accurately  de- 
scribed :"  such  condition  relates  to 
the  construction  of  the  house,  but 
not  to  the  interest  of  the  party 
in  it*  Friedlander  y.  The  London 
Assurance  Company ^  171 

6  Where  A.  havmc  no  interest  in 
the  life  of  B.,  induces  him  to 
cause  a  policy  of  insurance  to  be 
effected  in  his  jB.*s)  name,  A> 
finding  the  funds  for  the  pre- 
miums, and  intending  by  assign- 
ment or  otherwise  to  get  the 
benefit  of  the  policy  himself,  so 
that  it  is  substantially  the  policy 
of  A,y  such  policy  is  voidy  as  a 
fraudulent  evasion  of  the  statute 
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14  G.  3.  c.  48.  ss.  1.  and  2.  Waine- 
wight  V.  Blandt  Page  481 

7.  Every  man  is  presumed  to  have 
an  interest  in  his  own  life  and  in 
every  part  of  it,  therefore  an  exe- 
cutor suing  on  a  policy  effected 
by  his  testator  on  two  years  of 
his  life,  is  not  bound  to  shew  that 
such  testator  had  any  special 
reason  for  making  such  limited 
insurance.    I6» 

8.  Where  a  policy  contains  a  pro- 
viso that  it  is  to  be  deemed  void 
if  any  thing  set  forth  in  a  written 
statement,  signed  by  the  assured, 
should  be  found  to  be  untrue, 
the  insurers  are  discharged  by 
the  assured's  misrepresenting  a 
material  fact,  although  such  mis- 
representation was  made  verbally, 
and  did  not  form  part  of  the 
writtenstatement.     16, 

9.  Where  a  policy  of  insurance  con- 
tains a  warranty  that  the  insured 
*<  had  not  been  afflicted  with  nor 

15  subject  to  gout,  vertigo,^/«," 
&c.,  such  warranty  is  not  broken 
by  the  fact  of  the  assured  having 
had  an  epileptic  fit  in  consequence 
of  an  accident.  To  vacate  such 
policy  it  must  be  shewn  that  the 
constitution  of  the  assured  was  na- 
turally liable  to  fits,  or  by  accident 
or  otherwise  had  become  so  liable. 
Chaitock  V.  Shatve  and  others,  498 

10.  A  ship  being  wrecked  was  sold  by 
the  owner  and  master,  and  soon 
after  got  off^  by  the  owner  and 
repaired,  though  at  a  great  ex- 
pense. The  owner  cannot  treat 
this  as  a  total  loss,  unless  the  sale 
at  the  time,  in  the  exercise  of  a 
sound  judgment,  appeared  most 
beneficial  for  all  parties.  If  the 
ship  is  likely  to  be  repairable,  so 
as  to  come  to  England  with  any 
cargOy  so  as  upon  her  arrival  to 
be  worth  the  sum  laid  out  on  her, 
it  cannot  be  treated  as  a  total  lossy 


though  she  cannot  be  made  fit 
to  carry  the  cargo  originally  in- 
tended for  her. 
Semble,  that  the  law  would  be  the 
same  if  she  could  only  return  in 
baUasU  The  loss  of  the  cargo 
cannot  make  a  constructive  loss 
of  the  ship  on  a  policy  on  the 
ship  only.  Doylev.DaUaSf  Page  48 

INVOICE. 
See  Warranty,  2. 

ISSUE. 
See  Practick,  7. 

JOINT  TENANTS    AND   TEN- 
ANTS  IN  COMMON. 

To  a  declaration  in  debt  for  arrears 
of  rent,  stating  that  the  plaintiff 
and  one «/.  S>  deceased  were  seised 
in  fee,  and  demised  to  the  defend- 
ant from  year  to  year,  rendering 
rent  to  the  plaintiff^ and  J,  ;$.,which 
had  fallen  into  arrear  since  the 
death  of  «/.  iS.,  it  is  a  good  plea^ 
on  general  demurrer,  that  the 
plaintiff"  and  «/.  S.  were  tenants  in 
common.      Bume  v.  Cambridge^ 

539 

JOINT  TRESPASS. 
See  Practice,  SO,  31,  32. 

LANDLORD  AND  TENANT. 

See  Distress.     Principal    and 
Agent,  1.  Fraudulent  Removal. 

1.  In  an  action  for  rent,  semble^  that 
it  is  no  answer  that  the  landlord 
has  distrained  goods  for  it  to  the 
full  value  of  the  rent,  if  he  has 
sold  them  for  a  less  sum.  If  he 
has  sold  them  at  too  low  a  price, 
the  tenant's  remedy  is  by  action. 
Afford  V.  BurgeUf  23 
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2.  A  tenant  of  a  house  who  is  bound 
by  agreement  to  keep  it  in  tenant- 
able  repair  may  quit  without  no- 
tice in  the  course  of  his  term  if 
the  premises  become  unwholesome 
for  the  want  of  sufficient  drainage, 
if  they  cannot  be  kept  dry  without 
extravagant  and  unreasonable  la- 
bour and  expense  on  his  part. 
Collins  V.  Barroto,  Page  1 12 

5.  A  general  covenant  to  repair  is 
satisfied  by  the  lessee  keeping  the 
premises  in  substantial  repair ;  a 
literal  performance  of  the  cove- 
nant is  not  to  be  required.  Harris 
V.  Jones,  173 

4.  A  tenant  holding  over  afler  notice 
to  quit  eiven  by  the  landlord,  is 
not  liable  to  a  distress  without 
some  evidence  of  a  renewal  of  the 
tenancy.    Jenner  v.  Clegg,      213 

5*  Where  a  lessor  covenants  to 
keep  old  premises  in  repair  he  is 
not  liable  for  such  dilapidations 
as  result  from  the  natural  operation 
of  time  and  the  elements.  GuUe^ 
ridge  v.  Munyard,  334 

6.  SemUe,  that  an  action  on  the 
case  does  not  lie  against  a  land- 
lord for  distraining  for  more  than 
the  actual  arrears  of  rent,  unless 
the  distress  taken  be  of  larger 
value  than  will  satisfy  the  actual 
arrears.    Wilkinson  v.  Terry ^  377 

7.  Where  a  person  claiming  title  to 
lands  obtains  possession  from  a 
tenant,  he  is  bound  by  the  tenant's 
estoppel,  and  cannot  in  an  eject- 
ment set  up  a  valid  title  against 
the  landlord.  Doe  d.  Butler  v. 
MiUs,  385 

LEASE. 

An  instrument  will  operate  as  a 
lease  or  an  agreement  for  a  lease, 
according  to  the  intention  to  be 
collected  from  the  whole  instru- 
ment.   Perring  v.  Brook,       510 


LEGITIMACY. 
See  Bastard. 

LIBEL  AND  SLANDER. 

See  Variance,  S. 

1.  Where  a  person  originates  false  re- 
ports prejudicial  to  a  tradesman, 
and  being  called  on  by  the  em- 
ployers of  the  tradesman  to  ex- 
amine the  matters  complained  of, 
repeats  to  them  the  ndse  state- 
ments, such  statements  are  not 
privileged  communications.  iSmt^ 
V.  MatthetoSf  P^ige  151 

2.  A  letter  written  by  a  private  indi- 
vidual to  a  public  officer,  com- 
plaining of  the  misconduct  of  a 
person  under  him,  is  not  privi- 
leged from  disclosure  as  an  official 
communication.  But  if  made 
bondjide  and  without  malice,  such 
communication  is  not  actionable 
as  libellous,  though  some  of  the 
charges  may  not  be  true.  Elake 
V.  PUfold,  198 

3.  In  an  action  for  libel,  previous 
libels  of  the  plaintiff  shewn  to  be 
the  provocation  of  that  charged, 
are  admissible  in  mitigation  of 
damages.  Watts  v.  Fraxer  and 
another,  449 

4.  In  slander  where  the  words 
proved  are  unambiguous,  subse- 
quent words  of  the  same  import 
are  inadmissible.  Pearse  v. 
Ornsby,  455 

5.  Charges  made  by  a  rate-payer 
against  the  constable  of  a  distnct, 
to  a  meeing  of  rate-payers  met  to 
investigate  the  constable's  disposal 
of  the  money  of  the  inhabitants, 
are  privileged,  and  may  be  made 
by  letter,  if  the  rate-payer  be 
prevented  from  attending.  The 
party  alleging  such  letter  to  be 
libellous  must  at  all  events  prove 
the  absence  of  the  rate-payer  to 
have  been  wilful.  Spencer  v. 
Amerton,  470 
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6.  In  slander  where  the  words  proved 
are  unambiguous,  evidence  of 
subsequent  words  of  the  same 
import  is  inadmissible.  Previous 
slander  for  which  damages  have 
been  recovered  may  be  given  in 
evidence.      Summons    v.   Blake j 

Page  477 

LIEN. 
See  Trover,  2. 

LIGHT  AND  AIR  (RIGHT  TO). 

The  user  of  a  space  of  ground  in  a 
particular  way  requiring  light  and 
air  for  20  years,  does  not  give  the 
right  to  preclude  the  adjoining 
occupier  from  building  on  his 
land  so  as  to  obstruct  the  light 
and  air.     Roberts  v.  Macord,  230 

LIMITATIONS,  STATUTE  OF. 

1.  A  promise  in  writing  to  pay  the 
balance  due  is  enough  under  sta- 
tute 9  G.  4.  c.  14.  to  take  a  case 
out  of  the  statute  of  limitations, 
although  the  writing  does  not  ex- 
press the  amount  of  the  balance. 
But  if  the  whole  evidence  be  proof 
of  the  writing  and  of  the  original 
cause  of  action,  the  plaintiff  can 
only  recover  nominal  damages. 
Dickinson  v.  Hatfield ^  141 

2.  An  entry  iii  a  bankrupt's  examin- 
ation of  a  certain  sum  being  due, 
to  A»  is  evidence  of  an  account 
stated  between  them  and  is  a  suf- 
ficient acknowledgment  to  take 
the  case  out  of  the  statute  of 
limitations.  Eicke  gent,  one,  &c. 
v.  Nokesy  339 

LUNACY. 

See  Insanity.   Bills  or  Ex- 
change, 13. 

VOL.  I. 


MAGISTRATE. 

A  magbtrate  has  no  riffht  to  detain 
a  man  to  answer  a  charge  of  mis- 
demeanor verbally  intimated  to 
him  but  without  a  regular  inform- 
ation. Rex  on  the  Prosecution  of 
Smith  V.  Birniey  F^ge  160 

MALICIOUS  ARREST. 

Where  in  case  for  a  malicious  arrest 
the  declaration  alleges  certain 
facts  **  whereupon  and  whereby 
the  suit  was  ended  and  deter- 
mined "  the  plaintiff  cannot  shew 
any  other  determination  of  the  suit 
than  the  mode  stated.  Combe  v. 
Capron^  398 

MALICIOUS  INJURY  TO 
GOODS. 

See  Indictment,  11. 

MANSLAUGHTER. 

On  an  indictment  for  manslaughter, 
it  is  not  necessary  to  allege  the 
causes,  merely  natural,  which  con- 
duced to  the  death  of  the  party, 
it  is  sufficient  to>  allege  truly  the 
act  with  which  the  prisoner  is 
charged,  if  that  act  accelerated 
the  death.    Rex  v.  Joseph  JVebb^ 

405 

MANUFACTURE. 
See  Indictment,  11. 

MARRIAGE  REGISTRY. 
See  Evidence,  16. 

MASTER  AND  SERVANT. 

See  Negligent  Driving.    Indem- 
nity. 

MEMORANDA. 
See  Pages,  225.  SS8. 

Q  Q 
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MONEY  HAD  AND  RECEIVED. 

!•  Assumpsit  for  money  had  and  re- 
ceived lies  to  recover  money  paid 
by  the  FlaintifF  under  2l  forgetful' 
ness  of  facts  which  were  within 
his  knowledge.  Lucas  and  another 
▼.  Wormiek,  Page  293 

8.  When  an  overseer  has  stopped  part 
of  •  a  pauper's  parochiiu  weekly 
allowance  and  engaged  to  pay 
it  over  to  the  landlord  of  the 

Sauper  in  pursuance  of  an  un- 
erstanding  between  the  three; 
held,  that  the  landord  could  not 
support  assumpsit  for  money  had 
and  received  against  the  overseer. 
Blackledge  v.  Harman,  344 

MONEY  PAID. 
See  Illegal  Contract,  1. 

MUSICAL  ENTERTAINMENTS. 
See  Disorderly  House. 

NEGLIGENT  DRIVING. 

In  an  action  for  damages  done 
through  9egligent  driving  of  a 
carriage  anahorses  let  to  hire  and 
driven  by  the  servants  of  the 
owner*  it  is  a  question  for  the  jury 
whether  the  servants  were  acting 
as  the  servants  of  the  person 
hiring  or  of  the  owner.  Brady 
and  Ux  v.  GUes^  494 

NEWSPAPER. 
See  Illegal  Contract,  4, 

NEW  TRIAL. 

See  Practice,  34. 

Where  the  jury  have  incorrectlyi 
and  contrary  to  the  Judge's  direc- 


tions, found  for  the  defendant,  the 
court  will  not  grant  a  new  trial  to 
enable  the  plaintiffs  to  recover 
nominal  damages  only.  Harris 
V.  JoneSf  Rige  173 

NISI  PRIUS  RECORD. 

Where  the  Nisi  Prius  record  has 
been  altered,  after  it  was  passed, 
by  one  of  the  parties  without  an 
order  from  a  judge,  the  Court  will 
try  the  cause  as  it  stands  on  the 
record,  and  will  not  amend  it  at 
Nisi  Prius  by  striking  out  the 
alteration,  or  the  part  of  the  de- 
claration in  which  the  alteration 
was  made.    Drummond  v-  Burtt 

136 

NOTICE  TO  PRODUCE- 
See  Attornbt,  2. 

1.  Where  the  attorney  in  a  cause 
has  been  changed,  a  notice  to  pro- 
duce served  (before  the  change) 
on  the  first  attorney  is  sufficient 
to  call  for  production  of  the  paper 
on  the  trial,  without  fresh  service 
on  the  second  attorney.  Doed. 
Martin  v.  Martin^  2^1 

2.  Notice  to  produce  must  be  served 
before  the  commission  day  on 
parties  living  away  from  the  assize 
town.     Trist  v.  Johnson^         259 

3.  Notice  to  produce  served  on  a 
prisoner  during  the  assizes  two 
days  before  the  trial  is  insufficient 
to  let  in  secondary  evidence. 
Rex  V.  EUicombe,  260 

OFHCIAL  ASSIGNEE. 
See  Witness,  12. 

OVERSEER. 
See  Money  had  and  received,  2. 
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PARISHIONER. 
See  Witness,  5.  10. 

PARTICULARS. 

A  defendant  who  has  not  complied 
with  a  judge's  order  to  deliver 
particulars  of  set-ofF  tokh  daiesy 
will  not  be  allowed  to  give  any 
evidence  of  his  set-off. 

Particulars  delivered,  in  which  the 
only  dates  were  ''  from  Janu' 
art/  1828  to  January  1834/'  are 
not  a  compliance  with  such  an 
order.  Svoain  and  others  v. 
RoberiSy  Page  452 

PARTNERS- 

See  Evidence,  2. 

Where  two  persons  are  in  part- 
nership, the  presumption  is  that 
they  are  interested  in  the  part, 
nership  stock  in  equal  moieties. 
Fairer  v.  Beswick^  527 

PATENT. 
See  Witness,  13. 

PAYMENT. 

See  Bills  of  Exchange,  8. 
Bankers. 

PAYMENTS,  APPROPRIA- 
TION OF. 

A  party  to  whom  two  sums  are  due 
—  the  one  for  spirituous  liquors 
supplied  in  quantities  not  amount- 
ing to  twenty  shillings  at  a  time, 
the  other  for  board  and  lodging  — 
may  apply  payments  made  gener- 
ally, to  the  account  for  spirituous 
liquors.  Cruickshanks  v.  Rose^ 

100 

PAYMENT,  PRESUMPTION  OF. 

See  Bond. 


PAYMENT  OF  MONEY  INT^J 
COURT. 

Where  money  is  paid  into  court,  in 
an  action  of  indeb*  aisumpsU  for 
work  and  labour,  and  the  work 
was  all  done  under  one  contract, 
the  defendant  is  estopped  from 
saying  that  he  contracted  with  the 
plaintiff  and  another  party  who 
ought  to  have  been  a  co-plaintiff. 
fVMer  y.  Ramon^  nge  250 

PARISH. 
See  Boundary. 

PERJURY. 
See  Commissioner. 

An  indictment  for  peijury  will  not 
lie  under  the  71st  section  of 
7  G.  4.  c.  57'  against  an  insolvent 
debtor  for  omissions  of  property 
in  his  schedule ;  such  onisnee 
being  made  liable  to  certain  pun- 
ishment, under  the  70th  section, 
as  a  substantive  misdemeanor* 
Rex  V.  Mudie^  128 

PETITIONING  CREDITOR. 
See  EviDENCEy  6. 

Where  a  new  petitioning  creditor's 
debt  has  been  substituted,  under 
the  statute  of  6  G.4.  c.  16. 1. 18., 
it  is  sufficient  to  prove  the  petition 
to  the  Chancellor  for  the  substi- 
tution of  the  debt;  the  Chancellor's 
order  referring  the  sufficiency  of 
the  debt,  &c»  to  the  commissioner; 
and  the  finding  of  the  commis- 
sioner thereon.  It  is  not  necessary 
to  produce  the  Chancellor's  order 
confirming  such  finding.  Batches 
lor  and  another  t.  Vytei  Esq* 

SSI 
PLEADING. 
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See  Bills  ov  Exchange,  13.  Tres. 
PASS,  2.  Malicious  Arrest,  Va- 
riance. 

1.  When  the  plaintiff,  in  trover, 
claims  under  a  sale,  the  defendant 
under  a  plea  that  the  goods  are 
not  the  plaintiff's  property,  cannot 
sheir  the  sale  to  have  been  fraud- 
ulent, the  fraud  must  be  pleaded. 
HotaM  V.  White,  Page  4(X) 

2.  In  an  action  on  an  attorney's  bill, 
non-delivery  of  the  bill  must  be 
pleaded,  or  the  plaintiff  need  not 
prove  the  delivery.  Moore  v. 
DefU,  462 

S.  The  plea  of  not  guilty  to  an 
action  on  the  case  for  a  deceitful 
warranty  ef  soundness,  puts  in  is- 
sue both  the  warranty  and  the 
unsoundness.  Spencer  v.  Daxo- 
ton.  S52 

PLEDGE. 
See  Factor,  1. 

POSSESSION. 
See  Light  and  Air. 

POWER. 

By  deed  between  coparceners,  and 
their  husbands  to  lead  the  uses  of 
afinejnorder  to  effect  a  partition, 
—  the  share  of  one  coparcener 
was  limited  (aAer  life  estates  to 
the  parento)  '*  to  the  use  of  the 
child  or  children,"  (without  words 
of  inheritance)  "  for  ever,  subject 
nevertheless  to  such  divisions, 
directions,  orders,  and  appoint- 
ments as  the  husband  by  will  or 
deed  should  think  fit  to  direct,  or 
appoint."  Held,  that  these  words 
gave  the  husband  not  merely  a 
power  of  distribution,  but  a  general 
power  to.  appoint  the  fee  simple, 
and  that  such    power  was  well 


executed  by  indentures  of  lease 
and  release  expressed  to  be  made 
in  consideration  of  money  paid,  as 
well  as  of  natural  affection.  Doe 
d.  Chadwick  v.  Jackson.  Page  55$ 

PRACTICE. 

(Amendment.) 

1.  It  is  too  late  to  amend  the  record 
by  increasing  the  term  in  eject- 
ment after  the  cause  has  been 
called  on*  Doe  d.  Manning  v. 
Hay,  243 

2.  An  indorsement  on  a  bill  of  ex- 
change, not  stated  in  the  declar- 
ation, may  be  struck  out  afler  the 
bill  has  been  read  in  evidence  and 
after  an  objection  has  been  ij^ade 
on  account  of  the  variance. 
Mayer  v.  Jadit,  Wl 

S.  Amendments  under  the  stat  3 
&  4>  fT.  4.  c  42.  s.  28.,  will  not 
be  refused  on  the  ground  of  the 
harshness  of  the  action.  Doe  d. 
Marriott  v.  Edwards,  319 

4.  In  ejectment  on  a  joint  demise 
by  two,  the  plaintiff  was  not  al- 
lowed to  amend  under  statute 
3  &  4  W.^.c.  42.  s.  23.,  by  sub- 
stituting several  demises.  Doe 
d.  PooU  V.  Errington,  343 

5.  Superfluous  averments  and  in- 
uendos  in  libel  ought  not  to  be 
struck  out  at  the  instance  of  the 
plaintiff  at  Nisi  Prins.  Prud- 
homme  v.  Fraser,  435 

6.  In  case  for  fraudulent  misrepre- 
sentation, an  amendment  of  the 
misrepresentation  charged  may  be 
made  at  Nisi  Prius,  Mask  v. 
Densham,  442 

7-  Where  a  record  is  taken  down 
for  trial  without  any  issue  having 
been  joined  by  the  addition  of 
the  similiter,  the  defect  may  be 
cured  by  adding  the  similiter  at 
the  trial.  If  the  jury  have  been 
sworn  before  the  defect  is  found 
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out,  tliey  should  be  resworn  ader 
the  similiter  has  been  added. 
Dyson  v.  Warris  and  another, 

Page  474 

8.  An  amendment  of  a  declaration 
will  not  be  allowed  under  3  &  4 
W.  4.  c.  42.  s.  23.  if  it  appears 
probable  that  the  variance  may 
have  prevented  the  defendant  from 
pleading  a  good  bar  to  the  action. 
Ivey  V.  Young*  545 

Counsel.     (See  Indictment  2.) 

9.  A  party  appearing  in  person  must 
examine  the  witnesses  as  well  as 
address  the  jury.  Counsel  can 
only  be  heard  to  assist  him  on 
legal  objections.  Shuttleworih  v. 
Nicholson  f  254 

10.  When  a  party  conducts  his  own 
case  and  examines  his  own  wit- 
nesses, counsel  are  not  allowed  to 
argue  points  oflaw  for  him.  MoS' 
catti  v.  LawsoHf  454 

11.  Only  one  counsel  can  be  allowed 
to  address  the  jury  for  several 
defendants  relying  on  the  same 
defence.      Mason  v.  Ditchbourney 

462 

12.  In  opening  the  case  for  the  prose- 
cution in  felony,  counsel  ought  to 
state  declarations  proposed  to  be 
proved  as  well  as  facts.  Rex  v. 
Orrelly  467 

(Right  to  begin.) 

13.  In  trespass  with  plea  of  liberum 
ienemenium  and  no  general  issue, 
the  defendant  is  entitled  to  begin. 
Pearson  v.  Coles,  206 

14.  Upon  a  plea  in  abatement  of  the 
nonjoinder  of  other  parties,  the 
plaintiff  is  entitled  to  begin  unless 
the  damages  are  admitted.  Mor^ 
ris  V.  Loian,  233 

15.  In  an  action  for  a  libel  when  there 
is  no  general  issue,  but  a  justifica- 
tion is  pleaded  as  to  part,  and 
judgment  is  suffered  by  default  as 


to  the  residue,  the  plaintiff  is  enti* 
tied  to  begin.     Wood  v.  Pringle^ 

Page  278 

16.  The  plaintiff  is  entitled  to  begin 
in  all  cases  where  damages  of  an 
unascertained  amount  are  the  ob- 
ject of  the  action,  though  the  affir- 
mative of  the  issues  on  the  record 
be  with  the  defendant.  Carter  v. 
Jonesy  281 

17.  Where  a  defendant  in  replevin 
pleads  property  in  a  third  person, 
and  issue  is  taken  thereon,  he  is 
entitled  to  begin.  Colstonev.  His' 
colds,  301 

18.  When  real  damages  are  not  the 
object  of  the  action,  the  party  on 
whom  the  affirmative  issue  lies,  is 
entitled  to  begin.  Burrell  v.  M- 
cholson,  304 

]  9.  In  ejectment  by  lessors  claiming 
under  several  descents  from  a 
particular  ancestor,  where  the 
defendant  admits  all  the  descents 
except  the  first,  and  claims  under 
a  will  of  this  ancestor,  the  defend- 
ant is  entitled  to  begin.  Doe  d. 
WoUaston  v.  Barnest  386 

20.  In  covenant,  the  party  on  whom 
the  affirmative  of  the  issue  lies^  is 
entitled  to  begin,  though  the  da- 
mages are  unascertained.  Reeve 
V.  Underhill  and  others,  440 

21.  In  assumpsit  for  unworkmanlike 
execution  of  a  contract;  plea, 
that  the  work  was  properly  done, 

^  the  plaintiff  is  entitled  to  begin. 
Amos  V.  Hughes^  464 

22.  Where  the  plaintiff  in  ejectment 
claims  as  heir-at-law,  and  the  de- 
fendant as  devisee ;  if  the  heirship 
be  admitted  the  defendant  is  enti- 
tled to  begin,  although  the  plaintiff 
professes  to  set  up  an  outstanding 
term  as  to  part  of  the  property. 
Doe  (/.  Smith  v.  Smarts  476 

23.  In  replevin  any  issue  in  which 
the  affirmative  is  on  the  plaintiff^ 
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gives  him  the  right  to  begin.  James 
V.  Sailer  and  another.     Page  501 

U*  In  covenant  where  the  affirraa- 
tive  is  on  the  defendant,  he  is  en- 
titled to  begin,  though  the  damages 
are  unascertained.  Wootton  v. 
BaHon,  518 

25.  In  cases  where  any  affirmative 
proof  his  on  the  plaintiff,  to  shew 
what  damages  he  is  entitled  to, 
he  has  a  right  to  begin  Absalom 
V.  Beaumontf  441.  n. 

(Right  to  reply.) 

26*  In  ejectment  by  heir-at-law, 
against  devisee,  the  defendant  is 
not  entitled  to  the  reply  unless  he 
admits  the  plaintiff's  whole  case« 
Doe  d.  Pills  v.  fVUson,  323 

27*  When  a  defendant  relies  upon  a 
legal  objection  and  'calls  evidence 
to  support  it,  the  plaintiff^s  counsel 
having  answered  the  objection,  the 
defendant  is  entitled  to  be  heard 
on  the  law  in  reply.  Arden  v. 
Tucker,  192 

(Special  Jury.) 

28*  Where  the  plaintiff  or  prosecutor, 
has  obtained,  and  struck,  a  special 
jury,  and  has  withdrawn  the  re- 
cordi,  the  defendant  may  take 
down  the  record  by  proviso,  and 
claim  a  trial  by  a  common  jury. 
Rex  V.  Derbishire,  307 

(Trial.) 

29.  The  court  will  not  put  off  a  trial 
at  the  instance  of  the  plaintiff 
beyond  the  present  sittings  on 
account  of  the  smallness  of  the 
claim,  and  the  alleged  poverty  of 
the  plaintiff.     Fendal  v.  MarriaU 

80.  In  an  action  of  trespass  against 
several,  the  plaintiff  having  proved 


a  joint  trespass  committed  by  all 
the  defendants,  cannot  waive  that, 
and  give  evidence  of  another  tres- 
pass committed  by  only  one  defend- 
ant. Tait  V.  Harris  and  two 
others,  Page  282 

31.  Where  the  plaintiff  offers  no  evi- 
dence against  one  of  several  de« 
fendantSySuch  defendant  is  entitled 
to  be  acquitted  at  the  close  of  the 
plaintiff  s  case.  Child  v.  Cham" 
berlain  and  others,  318 

32.  One  defendant  in  trespass  against 
whom  a  prima  Jacie  case  has  been 
made  by  the  plaintiff^  is  not  en- 
titled to  have  his  case  put  sepa* 
rately  to  the  jury,  in  order  to  his 
being  acquitted,  and  becoming 
a  witness  for  the  other  defendant, 
however  clear  the  exculpatory 
evidence  on  his  part  may  be. 
Leach  v.  Wilkinson  and  others, 

537 

33.  Where  a  declaration  contains  se- 
veral counts,  founded  on  the  same 
transaction,  the  plaintiff  cannot 
at  the  close  of  his  case  be  cal- 
led upon  to  state  on  which  count 
he    relies.      Swinbum   v.    Jonesj 

322 

(New  Trial.) 

34.  Quare,  Whether  a  new  trial  can 
be  obtained  on  the  ground  that  a 
party  has  been  improperly  de« 
prived  of  his  right  to  begin. 
Burr  ell  v.  Nicholson  ^  305 

Execution  (immediate). 

35.  The  court  will  not  certify  under 
Stat.  1  fV.  4.  c.  7. 1. 2.  that  execu- 
tion ought  to  issue  immediately  in 
an  action  of  debt  on  simple  con- 
tract.    Fisher  v.  Davies^  93 

36.  Affidavits  are  not  admissible  in 
support  of  an  application  for 
immediate   execution   under  the 
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1  ^.4.c.  7»  s.  2.  That  statute  only, 
applies  to  cases  where»  on  the 
facts  at  the  trial,  the  judee  thinks 
there  ought  to  be  immediate  exe- 
cutioHk  Gervas  v.  Burtchleyy  150 
87*  The  court  will  not  certify  under 
statk  Ik  W.  4.C.  7«  8*  2.,  that  exe* 
cution  ou^ht  to  issue  immediately 
in  an  action  of  debt  on  simple 
contract.  Percival  v.  Alcocky 

Page  167 

88.  In  an  action  of  assumpsit  for  a 
common  debt  the  Court  will  cer- 
tify for  immediate  execution 
though  the  verdict  be  taken  by 
consent  and  the  consent  does  not 
contain  any  such  terms.        Anon. 

167 

89.  The  statute  1  fV.  4.  c.  7-  s.  2.  is 
not  limited  to  cases  of  contract 
but  applies  to  all  actions  where 
the  judge  thinks  there  ought  to  be 
immediate  execution.  Barden  v. 
CoXy  203 

40.  The  plaintiff  is  entitled  to  early 
execution  under  1  W*  4.  c*  7*  s.  2. 
in  actions  of  debt  as  well  as  other 
forms  of  action.     Young  v.  Crooksy 

220 

PRESCRIPTION. 

A  plea  of  twenty  years  user  of  a 
right  of  way,  under  2  &  3  fF.  4. 
c.  71.  is  not  defeated  by  proof  of 
an  agreed  alteration  of  the  line  of 
way,  nor  by  a  temporary  non-user 
under  an  agreement  of  the  parties. 
Payne  v.  Shedden,  382 

PRINCIPAL  AND  AGENT. 
See  Factor. 

1 .  A  landlord  distraining  is  primSJacie 
liable  for  the  acts  of  his  bailiff  in 
taking  goods  privileged  from  dis- 
tress, though  they  never  come  to 
his  hands ;  but  if,  when  he  knows 
the  circumstances,  he  disclaims 


and  repudiates  the  act,  he  is  not 
bound  by  it.  Hurry  t.  Rkkman 
and  another.  Page  126 

2.  An  agent  employed  to  sell  an  estate 
has  not,  as  such,  authority  to  re- 
ceive payment.    Myrm  v.  Jol^ffty 

826 

PRISONER. 
See  Examination* 

PRIVILEGED  COMMUNI- 
CATION. 

See  ATTORNEy»  1.    Libkl,  1|  2»  J* 

1.  Communications  made  to  an  attor-* 
ney  respecting  a  matter  in  dispute 
and  controversy  are  privileged, 
though  no  cause  was  then  com- 
menced. Clark  the  younger  v. 
Clark  the  eldefy  8 

2.  Communications  made  to  an  attor-* 
ney  by  his  client  respecting  the 
sale  of  estates  are  privilesed.  The 
privilege  is  not  extended  to  tuita 
existing'  or  expected.  Afymi  ▼« 
Jolliffe,  336 

3.  Where  two  parties  in  dispute  have 
one  attorney,  a  communication  by 
one  to  him  in  his  common  capacity 
is  not  privileged,  but  may  be  used 
by  the  other.   Baugk  v.  Craddoekp 

184 

4.  Communications  made  by  on  attor* 
ney  acting  as  such  between  two 
parties  are  not  privileged  iVom  dis- 
closure against  either  party.  Cleve 
V.  PoweUt  228 

PROBATE. 
See  Evidence,  19^ 

PROVISO  (TRIAL  BY). 
See  Pbacticb,  28. 

PUBLIC  DOCUMENTS^ 

See  Evidence,  17. 
QQ  4 
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QUACK  DOCTORS. 

See  Indictment,  ?• 

RAPE. 

The  9  6.  4.  c.  SI.  s.  18.  does  not 
DiakeemUsion  unnecessary  to  com- 
plete the  offence  of  a  rape.  Rex 
T.  Russell,  122 

RECEIVING  STOLEN  GOODS- 
See  Indictment,  5. 

REGISTRY  (MARRIAGE). 
See  Evidence,  16. 

REGISTRY  (OF  BAPTISM). 
See  Evidence,  10. 

REPLEVIN. 
See  Practice,  17.  23. 

REQUESTS. 
See  Courts  of. 

RETURN. 
See  Sheriff,  1. 

ROBBERY. 

Obtaining  money  from  a  wife  under 
threat  of  accusing  her  husband  of 
an  unnatural  offence,  is  not  rob- 
bery.    Rex  V.  Edward,  255 

SET-OFF. 
See  Particulars. 

SEVERAL  COUNTS. 
See  Indictment,  S.   Practice,  S3. 

SEVERAL  DEFENDANTS. 
See  Practice,  30.  81.  32. 


SHERIFF. 
See  Escape.    Trover,  S. 

1.  In  an  action  for  an  escape,  the 
sheriff  is.  bound  by  the  statement 
in  his  return,  not  only  as  to  the 
fact  of  the  arrest,  but  also  as  to 
the  day  on  which  it  was  made. 
Cook  V.  Round,  Esq.     Page  512 

2.  A  sheriff  who  executes  a  Ji^/a. 
after  notice  that  the  defendant  has 
obtained  his  discharge,  under  the 
Insolvent  Debtors'  Act,  7  G.  4. 
c  57.  is  not  a  trespasser.  Whit' 
%x)orih  V.  Clifton,  Esq.  531 

SHIP. 

The  owner  of  a  ship  is  not  liable 
for  money  advanced  to  the  master, 
and  expended  by  him  in  the  ne- 
cessary use  of  the  ship,  unless  the 
money  is  advanced  expressly  Jbr 
that  purpose.  Thacker  and  others 
V.  Moates,  79 

SIMILITER. 
See  Practice,  7. 

SLANDER. 
See  Libel. 

SPECinCATION. 
See  Contract,  1 ,  2. 

STAMP. 

1.  An  administrator  who  has  been 
compelled  to  pay  an  annuity  for 
which  his  intestate  was  liable,  may 
recoveron  a  plea  of  ne  unques  ad- 
ministrator against  a  party  who 
had  covenanted  to  indemnify  the 
intestate  against  such  payment, 
though  such  claim  of  indemnity 
has  not  been  taken  into  account 
on  the  letters  of  administration. 
Carr  v.  Roberts,  45 
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2.  An  unstamped  agreement  is  ad- 
missible in  evidence  between  the 
parties  to  it,  for  the  purpose  of 
proving  usury.  Nash  v.  2>kii- 
combe  and  another,         Page  104 

S.  A  bond  conditioned  for  the  pay- 
ment of  1000/.  and  interest  on  a 
day  certain,  requires  only  a  5/. 
stamp.     Dixon  v.  Robinson,    115 

4*  Where  an  agreement  and  a  writ- 
ing described  therein  as  annexed 
to  it,  contain  together  more  than 
1050  words,  a  S5s.  stamp  is  re- 
quired, although,  in  fact,  the  writ- 
ing was  annexed  to  the  agreement 
after  it  was  executed.  Veal  v. 
NichoUs,  248 

5.  A  receipt  indorsed  on  the  back 
of  a  stamped  deed  may  be  sepa- 
rately read  in  evidence,  though  it 
be  part  of  an  indorsement  requir- 
ing another  stamp.  Odye  v.  Cook' 
nevy  517 

6.  Where  a  bond  is  conditioned  for 
the  payment  of  money  which  is 
declared  to  be  the  same  money 
as  that  secured  to  be  paid  by  an  in- 
denture of  even  date,  it  must,  to 
dispense  with  an  advalorem  stamp, 
appear  by  recital  or  production 
of  the  indenture,  that  the  latter 
was  such  an  indenture  as  required 
an  ad  valorem  stamp.  Walmsletf 
v,  Brierley,  529 

STATUTES. 

3  Jflc.  1.  c.  7.  §  1.  (Attorney's  Bill), 

SS.85 
^lV,SfM.  c.  5.  §  1.  (Distress),  56 
11  G.  2.  c.  19.  §  7.  (Fraudulent  Re* 

moval),  284 

23  G.  2.  c.  27.  ( Westminster  Court 

of  Requests),  244 

25  G.  2.  c.  6.  (Devise  to  Attesting 

Witness),  288 

25  G.  2.  c.  36.  (Disorderly  House), 

313 


14  G.  3.  c.  48.  ( Insorance)  Page  481 

37  G.  3.  c.  123.  (Illegal   Associa- 
tion), 349 

38  G.  3.  c.  78.  (Newspapers)       325 
47  G.  3.  c.  6%.  §  95.  (Coal  Meters) 

35 

54  G.  3. 170.  §  9.  (Highway  Rates- 
Witnesses),  286.  392 

55  G.  3.  c.  184.   (Stamps),  45.  248. 

510.517.529 
57  G.  3.  c.  93.  (Charges  of  Dis- 
tresses), 375 
1  &  2  G.  4.  c.  78.  §  2.  (Acceptances) 

9a  119.438 

6  G.  4.  c.  16.  $18.  (Substituting  new 

Petitioning  Creditor's  debt),    331 

6  G.  4.  c.  50.  (Jury  Act),  807 

6  G.  4.  c.  94.  (Factors'  Act).  10.  81 

7  G.4.  c.  57.   (Insolvent  Debtors), 

13.  97. 189.  863 
7  &  8  G.  4.  c.  30.  §  3.  (Damaging 
Goods  in  Manufacture},  549 

7  &  8  G.  4.C.30.  §  24.(Waful  Tres- 
passes),  15 

9  G.  4.  c.  14.  (Statute  of  Limita- 
tions), 141 
9  G.  4.  c.  31.  §  11.  (Cutting  and 
Maiming),  526 
9  G.  4.  c.  31  §  18  (Rape),  122 
9  G.  4.  c.  69.  5  9.  (Poaching),        70 

1  IV.  4.  c.  7.  §  2.  (Immediate  Exe. 
cution),  93.  150.  167.  184.  203. 
220. 

2  &  3  ^.  4.  C.71.  (Prescription),  382 

3  &  4  ^.4.  c.42.  §23.  (Amendments), 

319.  343.  435.  442.  545. 
3  &  4  fT.  4.  c.  42.  §  26,  27.  (Re- 
storing Competency  of  Witness), 

Page315.  468.472.  496 

3  &  4  fT.  4.  c.  106.  §  2.  (Law  of 

descent),  547 

SURPLUSAGE. 
See  Practice,  5. 

TENANTS  IN  COMMON. 

See  JOIMT-TKNANTS* 
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TORTFEASORS. 
See  Indemnity. 

TRAVERSE. 

A  party  acquitted  of  a  felony,  for 
which  he  has  been  held  to  bail)  or 
committed  more  than  twenty  days, 
18  entitled  to  traverse,  on  an  in- 
dictment being  preferred  against 
him  for  the  same  transaction  as  a 
misdemeanor.    Rex  v.  WiUianu^ 

Page  503 

TRESPASS. 
See  Sheriff,  2. 

1.  The  Lord  Chancellor  is  not  liable 
to  an  action  in  respect  of  an  order 
of  commitment  made  by  him  in 
bankruptcy,  even  admitting  such 
order  to  have  been  irregular. 
Dicas  T.  Right  Hon.  Baron 
Brougham  and  Vaux^  309 

9.  Where  a  person,  applying  to  be 
employed  m  a  public  office,  de* 
posits  with  the  head  of  the  office 
a  certificate  of  previous  good  cha- 
racter by  way  of  testimonial,  and 
on  his  leaving  the  office  such  do- 
cument is  returned  to  him  by  the 
head  of  the  office  in  a  mutilated 
state,  the  head  of  the  office  is  not, 
primA  Jacie^  responsible  for  the 
mutilation :  and  supposing  the 
head  of  the  office  to  be  the  per- 
son who  mutilated  the  document, 
the  remedy  against  him  is  by  ac- 
tion on  the  case,  not  by  trespass. 
Taylor  V.  Rowan,  490 

TRIAL  (PUTTING  OFF). 
See  Practice,  29. 

TROVER. 

See  Distress,  3.  4.  Evidence,  1. 

U  Where  the  drawer  of  a  bill  of  ex- 
change deposits  it  with  a  creditor, 


giving  him  authority  to  appl^  the 
proceeds  in  a  specified  way ;  if  the 
creditor^  after  an  act  of  bank- 
ruptcy by  such  drawer,  allows  the 
biA  to  be  renewed,  and  gives  up 
the  original  bill  to  the  acceptor^ 
this  is  a  conversion  by  the  creditor^ 
and  the  assignees  of  the  drawer 
may  support  trover*  Robson  v. 
Rolls,  Page  239 

2.  If  a  person  having  a  lien  on  goods 
wrongfully  parts  with  them,  the 
owner's  right  to  the  possession 
revives,  and  he  may  maintain  tro- 
ver for  them.   Scott  t.  NewingtoUf 

252 

3*  Trover  does  not  lie  against  the 
sheriff  to  recover  the  value  of 
goods  sold  in  excess  beyond  what 
was  necessary  to  satbfy  the  exe- 
cution. Batchdor  and  another  v. 
Vi^sey  Esq.  331 

UNION. 
See  AssociATioH. 

UNNATURAL  OFFENCE 
(ACCUSING  OF) 

See  RoBBSRir. 

USES. 
See  PowEiu 

USURY. 
See  Evidence,  23.-   Stamp,  2. 

VARIANCE. 

See  MALiCiot;s  Arrest.    Indict- 
ment. 5. 

1.  In  an  indictment,  alleging  a  dwel- 
ling-house to  be  *'  situate  at  the 
parish  aforesaid,"  the  parish  last 
mentioned  mUst  be  intended*  Rex 
v.  Richards,  177 

2.  An  averment  of  a  contract  to 
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carry  goods  from  London  to  Baih^ 
is  supported  by  evidence  of  a  con- 
tract to  carry  from  Westminster 
to  Bath :  London  must  be  taken 
in  the  enlarged  and  popular,  not 
limited  sense.  Beckford  v.  Crut" 
welly  Page  187 

S.  An  allegation  of  slanderous  words, 
accompanied  by  an  assertion  of  a 
fact  as  a  foundation  of  the  words, 
is  not  supported  by  evidence  of 
the  words,  accompanied  with  the 
assertion  of  the  speaker's  belief 
only  of  the  fact.  Cook  v.  Stokes 
and  Wifey  237 

4.  Allegation  that  premises  were  si- 
tuate in  the  parish  of  A.  and  B. ; 
proof,  that  part  of  the  premises  was 
situate  in  the  parish  of  ^4.,  and  the 
residue  in  the  parish  of  B.  i  Held, 
a  fatal  variance.  Doe  d,  Marriott. 
V.  Edxoards,  319 

VENDOR  AND   PURCHASER, 
See  Warranty. 

1.  A  sale  by  auction  of  a  policy  of 
assurance  on  the  life  of  a  third 
person,  cannot  be  invalidated  on 
the  ground  of  fraud  because  the 
particulars  of  sale  did  not  men- 
tion that  vendor  had  only  the  re- 
deemable interest  in  the  life  of  the 
party  insured)  although  that  inte- 
rest is  afterwards  redeemed,  if  the 
practice  of  the  office  is  to  pay 
such  policies  without  inquiring 
into  the  continuance  of  the  inte- 
rest, and  if  there  is  no  misrepre- 
sentation or  improper  conceal- 
ment of  facts  by  the  vendor:  evi- 
dence of  the  course  of  the  office 
as  to  payment  in  such  cases,  is 
receivable.    Barber  v.  Morris^  62 

2.  A  party  to  whom  goods  to  the 
amount  of  10/.  and  upwards  are 
delivered,   subject    to    approval, 


under  a  parol  order^  must  refuse 
to  accept  them  in  a  reasonable 
time :  if  he  does  not,  he  is  to  be 
treated  as  having  accepted  them* 
Coleman  v.  Gibson^  Page  168 
3.  Where  it  is  provided  by  the  con- 
ditions of  sale  by  auction  that  <*  if 
anjr  mistake  be  made  in  the  de- 
scription of  the  premises  or,  any 
other  material  error  shall  appear 
in  the  particulars  of  sale,  such 
mistake  or  error  shall  not  annul 
the  sale,  but  a  compensation  shall 
be  made,"  the  vendee  is  not  re- 
leased from  his  contract  by  reason 
of  a  misdescription  in  the  parti- 
culars of  sale,  obvious  on  inspec- 
tion of  the  premises,  unless  such 
misdescription  was  wilful  and  de« 
signed.     Wright  v.  Wilton,    207 

WARRANTY. 
See  Plbadinoi  S*    Witvbss,  2» 

]•  Mere  badness  of  shape,  though 
rendering  the  horse  incapable  of 
work,  is  not  unsoundness*  Dick'^ 
inson  v.  Folletty  299 

2.  The  description  of  a  picture  as 
being  the  work  of  a  particular 
roaster,  in  an  invoice,  is  not  a  war- 
ranty that  the  picture  was  painted 
by  that  master;  it  is  a  question 
for  the  jury  under  the  facts  of  the 
sale  whether  a  warranty  was  in- 
tended.    Poxioer  V.  Barham,    607 

WAY,  RIGHT  OF. 

0 

See  Prbscription. 

WILFUL  TRESPASS* 

A  party  using,  unreasonable  violence 
to  beat  off  a  dog  which  runs  at 
him,  is  guilty  of  a  wilful  trespass 
under  the  statute  7  &  8  G«  4.  c.  S0« 
5. 24». ;  and  it'  he  is  seen  committing 
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the  acty  and  a  constable  imme- 
diately sent  for  who  follows  him 
(he  havinff  quitted  the  place)  and 
apprehends  him  at  the  distance  of 
a  mile,  this  is  an  **  immediate  ap- 
prehension "  of  a  person  **  found 
committing  **  an  oflence  under  the 
7  4r  8  G.  4.  c.  SO.  s.  28.  Hantoay 
T.  BoMee  and  I7x,         Page  15 

WILL. 
See  Evidence,  19.  2L 

WITNESS. 

1.  It  is  not  admissible  to  impeach  a 
witness  by  showing  he  has  made 
a  particular  statement,  unless  the 
witness  denies  having  made  such 
statement.  It  is  not  enough  that 
he  states  he  has  no  recollection  of 
making  such  statement.  Pain  v. 
Beeston  and  another,  20 

2.  In  an  action  on  a  warranty  of  a 
horse>  the  vendor  of  the  horse  to 
defendant,  who  gave  a  similar 
warranty  on  that  sale,  is  a  compe- 
tent witness  for  the  defendant. 
Baldwin  v.  Dixon,  59 

8*  In  case  for  negligently  driving 
against  the  plaintiff's  horse,  the 
plaintiff's  servant,  in  whose  charge 
the  horse  was,  is  incompetent  for 
the  plaintiff.     Sherman  v.  Barnes^ 

69 

4.  If  a  witness  objects  to  answer 
questions,  on  the  ground  that  they 
may  subject  him  to  criminal  pro- 
ceedings, the  counsel  on  the  op- 
posite side  cannot  argue  in  support 
of  the  witness's  objection.  The 
King  on  the  Prosecution  of  Fane 
v»  Adeifi  94 

5.  Inhabitants  rated,  or  liable  to  be 
rated,  for  the  highways,  are  in- 
competent witnesses  for  the  dis- 
trict indicted  for  the  non-repaii% 
of  a  highway.  Rex  v.  The  Inhabit- 
ants <if  Bishop  Aukland,  Page  286 

6.  The  first  vendor  of  a  horse  v/ar- 


ranted  sound,  is  not  competent  to 
prove  soundness  for  his  vendee  in 
an  action  brought  against  him  on 
a  subsequent  sale  with  warranty. 
Biss  v.  Mountain^  Page  802 

7*  A  witness  liable  to  indemnify  the 
defendant,  is  not  a  competent  wit- 
ness for  him,  notwithstanding  sta- 
tute 3  and  4  fT.  4.  c.  42.  «.  26. 
Burgess  v.  CuthiU,  815 

8.  A  person  liable  by  bond  for  the 
costs  of  the  action,  may  be  ren- 
dered competent  by  depositing  the 
penalty  of  the  bond,  as  security  for 
the  costs,  with  the  oflBcer  of  the 
court.    Lees  and  another  v.  Smithy 

829 

9.  A  witness  attending,  at  the  re- 
quest of  a  party,  an  arbitrator, 
under  a  submission  to  be  made  a 
rule  of  court,  is  privileged  from 
arrest.     Rishton  v.  Nisbetts     847 

10.  In  an  action  against  an  overseer, 
defending  on  behalf  of  the  parish, 
an  inhabitant  is  not  rendered  com- 
petent for  the  overseer  by  the  sta- 
tute 54  G.  3.  c.  170.  TolAiM  v. 
Hoover,  392 

11.  Wnen  a  witness  gives  evidence 
destructive  of  the  case  which  he 
was  called  to  prove,  the  party 
calling  him  may  in  order  to  neu- 
tralise his  evidence  shew  that  he 
had  before  the  trial  given  to  the 
attorney  an  account  of  the  trans- 
action entirely  different  from  that 
sworn  to  by  him  at  the  trial.  Per 
Lord  Denman  C  J.,  dissentiente 
Bolland  B.  Wright  v.  Beckett,  ^\^ 

12.  In  trover  by  a  bankrupt  against 
his  assignee,  his  official  assignee  is 
a  competent  witness  for  the  de- 
fendant to  sustain  the  bankruptcy. 
Giles  V.  Smith,  443 

IS.  In  case  for  the  infringement  of 
a  patent,  a  purchaser  of  a  licecne 
to  use  the  patent  is  a  competent 
witnesss  for  the  plaintiff.  Derosne 
V.  Fairlie,  457 
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14.  A  witness  who  ma^  be  liable  to 
the  costs  of  the  action  as  special 
damages  may  be  made  competent 
by  indorsement  on  the  record 
pursuant  to  statute  3  &  4  ^.4. 
c.  42.  «.  26,  27.  Pickles  v.  HoU 
lings  and  another,  Page  468 

15.  A  witness  interested  in  the  re- 
sult of  a  suit  in  equity,  is  not 
made  competent  on  an  issue  di- 
rected in  such  suit  by  3  &  4  fT.  4. 
c.  42.  s,  26,  27-  Stewart  v.  Barnes, 

472 
On  an  issue  to  try  the  validity  of  a 
modus  within  a  certain  district  an 
occupier  of  lands  within  such  dis- 
trict is  incompetent  to  prove  such 
modus,  Ib» 

16*  The  person  under  whom  the 
defendant  justifies  in  trespass,  may 
be  rendered  a  competent  witness 


for  the  defendant  by  indorsement 
on  the  record  under  statute  3  &  4 
W.  4.  c.  42.  Creeuey  v.  Bov^ 
man.  Page  496 

WITNESS  (ATfESTING.) 

A  deed  attested  by  a  witness,  now 
blind,  may  be  read  on  proof  of  the 
witness's  writing  without  calling 
him.    Pidler  y.  Paige,  257 

WORK  AND  LABOUIL 
See  Contract. 


WOUND. 
See  Indictmbmt,  10. 
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